#39.240 8/19/7%6
Memorandum 76~72

Subject: Study 39.240 ~ Inforcement of Judguents {Third-Party Claims)

This wemorandum discusses the existing third-party claime procedure
and the possible features of a new procedure to protect the rights of
third parties. kxhibit I {green pages attached hereto) is a staff draft
of a third-party claims statute based on exlsting law, incorporating
several important changes augested at earlier meetings. Exhibit II
(yellow pages) 1s the existing third-party claims statute (Sections
639-639d). Ixhibit I1IT (vwhite pages) contains-an excerpt from Htkin's
California Procedure. Exhibit IV (buff papes) is the existing provisioas

concerning third-party undertakings to release (Sections 7.0b through
713~1/2). This wmemorandum and the draft statute are essentially the

game as Memorandum 75~69, distributed last year but never considered in

detail.

EXISTING LAW

Code of Civil Procedure Section 649 provides for the situation
where a third person claims title or right to possession of the prop-
erty levied upon. Section 699b provides for the situation where a
third person claims a security interest in the property levied upon.
These proceduree are generally parallel, but there are some gipnificant
differences.

Under both procedures, the third person files his claim with the
levying officer who tuen surves by certified or reglstered mail a copy
of the claim on the judguent creditor. If the creditor does nothing
within five daye after receipt of the claim, the property {5 released.
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(Section 689 may be interpreted to provide that the five-day period runs
from the date of malling, with an additiosnal five days as provided by
Section 1013.) Under Section 68Y, the creditor way maintain the levy
simply by posating an undertaking with the lewyiong officer that indemni-
flies the third person for any loss caused by the levy. If the creditor
poste the undertaking, the third person uay still obtain the release of
the property by himself posting an undertaking putsuant to Sections 710b
through 713-1/2. VProcedures are also provided for objecting to the
sufficlency of the amount of the undertakin, and for the justification
of suretiea. ‘"hether or oot any undertaking is posted, either the
creditor or the third person may petition for a hearing to determine
"title to the property in question’ within 15 days after the filing of
the third-party clalm with the levying officer. <The court way order the
sale of perishables and may stay the sale, transfer, or other disposition
of the property involved pending the determination at the hearing. The
hearing is to be held within 20 days from the filinp of the petition for
the hearing unless continued. Ten day’s notice is given the levying
officer, the creditor, and the third person (but not the debtor), The
third party has the burden of proof at the hearing. At the conclusion
of the heasring, the court uakes whatever orders it deems appropriate.

It seews tu be assumed under Section 689 that the property belongs
elther to the debtor ot to the third person; 1if the property belongs to
the third person it {g released fron levy and 1f it belonpa to the
Jebtor the levy 1is contlnued or the writ is relevied.

Section 689b Jdiffers somewhat. Under this procedure, the third
person claime & security interest in the property levied upon and the
demand is for payment of all sums due or to acerue to him under the
security agreement, plus interest to date of tender. The judgment
creditor must elther depoailt the amount demanded or post an undertaking
and flle a statement contesting the existence of the third persoa's

interest. 1If lie does nelther within five days after receipt, the prop-



erty 18 releaved from lewy., ’'Mere the nristence of the gucurlity inter-
est 1s placed in dispute, chjectlons (o Lhe creditor's undertakim. nay
be wade and the deteriidnation of the walfdity of the sccurity ilnterest
is made at a hearing in the same wanaer 45 under Section 057. Uulchever
course is taken, the securel party’s Intercat is accelerated and pald
off {if there le an intercat); the property is scld Free and clear of
the tiird person's inierest, and the crediter i3 subropated to the third
party's interest in the proceeds from the sale. See Section €WWe. The
creditor can lniriate this procedure by demading that a clain be wade;
if the secured party makes no claim within 30 days after being served

with this denmand, tie property is sold frev of tlw security intereat,

NHAFT STATUTL-~POLICY QUESTIONS

At the sarch 1374 aseeting, the Comridasion directed the staff to
redraft these procedures go that the judp ent craditer would have an
option whether or not to pay off a secured party. This procedutre would
not affect any ripht that the secured party has pursuant to his apree-
tment with the debtor to accelerate payment of the oblipation. However,
in the absence of such acceleration or full payment by the judgment
creditor, the secured party would not be paid off and the property
levied upon (the collateral) would he sold subjiect to the securfity
interest. The draft statute attached as Lxhibit ! iuplements this
decleion and alsoc reorpganizes and combines the subatance of exioting law,

fliowever, there xtil! remain certain policy questions, before we pet
to the issue of third-party rigats te notice and hearinp before levy,
Assuming no change in the policy outlioed in the previous paragraph,
what amount awust the jodpnent cveditor pay the secured party if he
elects to pay off the entire security interest? That is, :wst the
Judpment creditor nday tite same armount the .Jebtor would be required to
pay to cancel tae aprecment (including, for example, prepayment penal-
ties), or may he pay some lessnr amount (for example, the outstanding

balance of the principal)?



He sumpect that o the overwhelnlap nojority of cases the security
agreement will coataia dn avcetersidon clauvse. owevar, where accelera-
tion {8& not provided or not persitted, rhe Consiission has decided to
nrovide for sale subject to the security Intereat. This raises certain
problems between kae purchaser and the secursad party. Suculd the secured
party be required to file a netice befute sale 3o that prospective
purchagers will hLinow that the property 18 to he sold subjoct to a security
intereat? Or should it he the purrhaser's responalbility to find out
the state of the titic to the pronerty where the secured party's interest
is already a matter of public recor:? Should a cecured party who has
not filed (cither wvhere he could have cone so independent of any proceedings
between the dehtor aud the creditor or where, supposing we provide that
the secured party must file with the loevying officer belore gale in
order to preserve YWi. ripats {o the collateral as agoinst the pureaasaer,
the secured party has falled to file notice before the sale) have an
action apainst the judrment creditor and/or the judg ent debtor {f he
loges his riphts in his colliateral? '

So far as concerng thire persous penerally, under Section 689, Af a
third-party clain ls not seade, Lhe purchaser at the sale acquires no
more than the debtor'e interest in the property. If the debtor has no
interest, tihe third perann can bring a geparate sction for conversion or
replevin, It would be possible to put & preater obliration on third
persons to coms forward and reveal thelr interests. Vor exanple, the
third-party claim procedure could ve wede exclusive and the purchaser's

rights superiocr to those of the third person, leavinp the third person

to an action agalnst the creditor or debtor. Jould this be desirable?
(1t may run afoul of the due process clause: see the discugslon infra.)

txdeting law dees not deal with Joint ownersilp. Section bUJ
speaks in all or nothiny tetws, torhaps vhen s single ftem such as a
car is jointly owned by the Zudsucnt Jehtor and some third person, the
purchaser at the execution sale hecomes a1 joint owner with the third
person, If this joint ownership cannot be worked out privately, presum-

ably the owners would have to resort to partition by sale.



Sections bdd and 9890 deal only with personal oroperty.  'there real
property is lavolved, the tidrd perscn nmuet elther twove to enjoin the
sale or bring an action tn quiet tisle after sals. Tie lack of a more
sunmary procedurce hag been criticizew in corresprnlence to the Comds-
slon staff oo the prouwmda that vie third rerson' s projperty is tied up
for potentially lengtty pertads. oo vcu wish to brine real property
witillo the acope of the sumusry third-party claims procedure? On the
other hand, tihe summary procedutes for determining title to personal
property have heen criticized fer beiag too informal. (See turtis, A

Lepgal Headache, 7 5.DI,J. 167 {14d&),)

BUIPROULSS AUD o1l PARTY RIGUTS

At past Commissinn meetines, the guostinn has been ralsed whether a
third person has a right te notice and o hearlop before property in
which he has an {oterest ie levied upon.,  deterndnation of this question
1g necessary before a thnird-party claime procedure can be floally recom-
mended. The following pages coutain an aualveis of the problems in-
volved. Throuphout this discussion it shouid he remembered that there
are three interrelated questions st play: (1) Wiether existing Californie
procedures are unconstitutional under the Sniadach and WKandone line of
decisions; (Z) vhetier existine procedures are failr and reasonable, {f
they are contitutional;, and (3) vho 1s limble and under what conditions

for a levy on a tnird person's property.

Common Law

Under the couwwon lav, the levyinr officer was liable to the third
verson for conversion or replevin and was ot protected by the fact that
Lhe was operating on the authority of a writ in the favor of the cred{itor
and against the debtor, [f the officer releassd tLe property to the
third person, he would be [fable to the crediteor if it turned out that
he was in error. [u walifornia, Section 647 wes enacted originally to

protect the levylng ocffiver’s from these conflicting Yiabilities.
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Sulving toe lawelug offboer®s Dlabitize sroblow: civwiously Joes nog
vuarantee the talrpess of constirarionality of ohe vracedure so it hag

developed turough the vears, ra:iicslacty g wiew a1 the courta’ praater

pry
1]

sengltivity to due process cloiwt in oreditor’s renedles alver mrijadach
and kandone. \ review of these Jdeclnfsy wi)! aig in deteruining their

applicability to thin thicd pariy adteovton

U.5, Supreme Court feoisd

In Soladach ¥, Farily Finaver Tory,, 392 t.n. 137 (19697, the

United States supreuc Uourt i#ald sncolsiitutiona! e prefude ent carnish-

ment of wages without nobi o sad A appnrtunity coe 3 haatring prior to

the taking. The unconstiiutiossl taedey ‘o 7 fsdnch ous the Jdeprivation

of the ‘enjoyment of the eorowd wopes ohich tie court referred te as a
specialized form of properiy.” Juanico tarlen’s ceucurring opinion
spoke of the nead frr potlce woo Heaving "blch sve aimed at estsblimhe
inp, the validity, or at ‘east rivc probable walidity, of the underlyving
claim against the allesred debrar nefare o can be deprived of his prop-
erty or its unrestricted sae.

In Fuentes v. Shevin, 407 U.n, 07 {19743, rhe court beld rlorida’s

and Tennaylvania's ex parte vrejuds ont venlevin nrotedures unconutdty-

tional. The court made clear tiat phe fores of Seiadach vas aot to be
restricted to wapes, degplie the contrary {wdicaticas in Sriadach {tmelf.
The property luietest found o he autitied 1o it protectiou of the
Fourteenth ‘\mendment was the possessins snd e of the househsld poods
even though the Jdebtors locked Yuld tilile fo the pody and thedr elain
te continued posseasion was In disputs. The couwrer visated that it is
now well settled that 2 tewporvary, wsafinal deprivation of prorerty ie
nonetheless a 'deprivetice’ {n rhae terve of the Fourtesuth Amendmest.
The court also held that the vppertunity nv a jater searing and damane
award could not "undo the fact thnt o qr lrrasy taodne thet was aubiect
the rignt of procedutal due procesz har ~#lvsady cocurtad.’ 1o i¢s
statement of the holdiup, the vourt s2dd fast the precedurce wers
unconatitutional because they work a deprivazion of rrocerity without
due process of law fnseofay as chey deny chie riphi fo a priot cppartunity
to be heard before chiattely ars raken from thelr ossessor,” (Fmphasis
added.)

1
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Suspicions about the ferce of Fuertes (decided by o 4-3 vote, wita
Justices Vowell and Rehnqulst nor participatlae) seemed to he copnfirmed
in ditchell v, . Ve tirant Ge., 418 U0H, coly £1975) 0 which upheld the
Louisiana sequestration (replsvin) srocedure permitting prejudaent
seizure of tiie property nn the ex pavis application of the seller. The
court enphasized the fact that Loty the buver and 24 seller had an interest
in the property and stated thar the property interests of both parties
should be considrred when deciding on the validity of the challenged
procedure.  Tue court found tist tie zeller would be wost likely to
protect the value of the praperty., 11 alao woted that o judicial offi-
cer deteriined whether the ex partc writ sheald isaone awd that the
debtor had an lumediate opportundty to seck the digsciution of the writ
whereupon the creditor would have to prove the prounds For issuance.
The debtor could alsc fila a bond to relesse the property. Tha court
tejected the noclon that the debtor was estitled te the use and posses-
sion of the propetty untll all 1ssues in the case wers judiclally re-
solved at a full adversary hearipnp. lPurtlerwore, the court noted that the
creditor had to file a bond to rover any damage vr cost incurred by the
debtor because of the taking. The court found that the nature of the
imaues at stake and the probabllity of beinpg ahiz te uee docunientary
evidence minimized the riek of abuse. Finally, the court sald that it
was unconvinced that the impact on the debtor of the deprivation over~
rode the interest of the credivor in protecting the value of the prop-
erty and that even asswilng g "real lmpact ' the basic source of the
debtor’s income remained unimpaired, Htchell sald that 5Sniadach and
Fuentes ''merely stand for the proposition that a hearing must be had
before one {s finally deprived of his prupercy and do not deal at all
with the need for a pretermination hesring where s full and immediate
poat-termination heartng Lla pravided, T usus! vule has been '[w]here
only property riphts are involved, mere pustponcment of the judicial
enquiry ls not a denial of duc process, if the opportunity piven for
ultimate judicial detorminacion of !lability is azdequate.'" {(Quoting

from Phillips v. Comuwlgedener, 283 U, 5. %89 (14313,)




The court seemed to rvetrear from (Hrchell sod take several steps
back toward Snisdach and Fuentes im Herti: Ceerpla Finishing, Inc.

vy Dl-Chem, Inc,, 4% U5 sy (19757, which declared unconstltutional

thhe prejudsment garnfasbment {attachment) of a corporation’s bank account
haged on the affidavit of the creditor. This ieorgia procedure, like
the procedure In 'titchell, reguired rhe filing of a boad to protect the
debtor from loss or dawace and perodtted the debtor te obtain the re-
leage of the propetrty by filing » honi. ‘owever, the court disapproved
the procedure hecause the writ was 1ssuable by a court clerk {not a
judge) on conclusory allepations of the plalntiff without the opportu-
nity for an carly hearing.’ Tiae court Jid not say that a hearing had
to be held hefore the writ was {sgsucd . it merely noted that a major
defect was the lack of the opportunity for an garly hearing., lowever,
the court did wmake clear that, for the purposes of the !lue Process
Clause, it was oot polnp to distinguish between types of property--in
particular the wages In Sniadach, household goods in Fuentes, and a

corporation bank account in lorth Ceorpla “inishing--since the "proba-

bility of irreparable intury fn the latter case is sufflciently great so
that aome procedures are necessary to guard apainst the risk of 1Initial
error.” (Emphasle added.; (Sce aleo Tustice Powell's concurring opin-
ion, statlny, that thie "mest compelling deficiency in the Georpla proce-

dure is {ts fallure o provide a prompt asnd adequate postgarnishment

hearing. ')

Californla Uecigions

The California decisions aise oxliibit {nterestinp variations on

this spame theme. In Randone v. Appellate Departmnent, 5 Cal.3d 536, 483

P.2d 13, 96 Cal, Kptr. 709 {1971}, the californla Supreme Court declared
unconstitutional the baslc prejudgoent sttachment precedure since 1t did
not provide for notice and an opportunity for a heariup betore property
1s attached, did not striccly timlt surnary procedures to extraordinary

circunstances, arnd did not adequately crempt necessities frow attach-



ment., Decided between Toladech an? Puentes, the califernia decision
seemd to set a siricter due procest standard than adtchell and Jorth
Georpie Finfehdpg. dandeae and Ziclv v, Plichees, o Gal.id 258, 486
Bodd 5242, 496 Cal.uper. 42 039711, decided A roath earlier, anticlipated
Fuentes by reading Snladach broadly ro apply to the Ioss ol use of the
debtor®e property. In tuz acroal case, absent cxtraordinary clrcum-
gtances, the creditor's interest in pressrving a fund for the eventual
coliection of his Judgreunt was found not to be sufficlent to uphold the
ex parce procedure. Jowever, 1n fostnote 2 the court indicated some
willinghess to balance the luterests of the parties on a case by case
basis: '"We recognize, of course, that bank deposits, by thelr very
nature, are highly meblle and chas that a peneral risk may arlde that
such assetd will be removed to aveld future execution, ‘e do not he-
lieve, however, that the mere potentinl sebility of an asset suffices,
in itgelf, to justify depriving <1l owners of the use of such property
on a general basis. Instead, in balancing the competing loterests of
all parties, we belleve a wore particularized showing of an actual

danger of abaconding or concealing in the individual case must be te-

quired.” This, of course, would stlll require an ex parte hearing
before levy. it ig not clear what Kindone ueans by a "sipnificent
interest' since it focuses on the patential duration of the prejudgment
taking (three yeare): the decision does nut discuss the constitutional
effect of the defendant’s upportunity to quaesin the writ in this con-

nection as doea the V.S, Supreme Lourr in fitchell and lorth CGeorgla

Finishing. The Californle court did invalidate the postattachment
exemption procedure which placed rhe burdern on the Jebtor to seek exemp-
tion of "necessitics (even thouph the landone’s hank account would not
have been exempt).

In Adams v. Uepartment of cetor Yehicles, +f <al,3d 146, 52

P.2d 961, 113 Cal. Kptw. 145 (19743, the court Invalidated the sale
provielons of the garageman’s lien law, but upheld the possessory lien
ttself on the proundy that the sarsgeman had added his labeor or materials
to the car and therciore bad an intevest in 1t. “'To strike down the

garageman's posscosory llen would be to elier the atatus gue in faver of



an opposing clalmant; the pavasewan would he deprived of his posgesasry
futerest precisely as were the Jdebiors In Shevin [Fueates| and #lair."
In footnote !>, tue court nored: Tlupldctt in Yhevin and Glair I8 the
policy of houoring thal poaagessory ripht dctually vostzl in possession,
at least until confllcting claims of cosseassion have teen fudiclally re-
golved, That poelicy is censistenr wir the goneral polley of the law,™

In fmpfield v, Superior Caurt, 3% Cal. App.id 1054, 103 Cal, Rptr,

375 (1973}, the court of appeat uphald the Lis pendens statute (Code
Civ, Proec. . 409 ot seq,) apalast the arpurent that 1t deprived the
property owner of s sipuificant property interest without due process.

In rejectine tihids ohallenpe, the conrt stated:

The notlee of lis pendens deew pot deprlve petitioners of “neces-~
sities of life" or any slpgnlf icant property interest, They nay
still use the properiy and enioy the prefice from e, [Citing
Randone at 544, fu, 4.} Concededly, the marketability of the prop-
erty say be impaired to sowe degree, but the countervailing inter-
egt of the state in ag orderly recording and notice system for
transactions in tresl property cakes lunperative notlce to buyers of
property of the pending cavac of action concemning that property.

In taipoze ¥, Sperl, 34 ial. App.id 60, 110 2al, Rpte, 296 (1473),

the court of appeal upheld the procedure for the postjudpment parnish-
rment of wages dpalnst the claim that notice and hesrias on the amount of

the exemption was required before levy. The court continued:

To characterize Jevios of cxococlon as A4 "rtakine™ is non-
productive., 1dthout doubt, o levy of oxecutlon involves a takinp"
in the sense thai the debior e deprived of an iunterest in gsomething
of value agelnst his will., The focus, bowever, snst be on the
“"process' and here the question is simple: ls it consistent with
dug process to reguire the Jjudy wat debtor te apply for and prove
the ripght to an exemption after seivure, rather than to {naist that
the creditor prove in a pre-seizure hearing that arpuably exempt
property 13 subject to levy?

The court concluded that the former proceduare is conslatent with due
process since wapge exenptions are a wmatter of legislative choice”

rather than counstitutionally protected rights such as freedom of speech
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and “[1]t is emivently reasceable to nlace the hurden of applying for
and provinpr that wapces are excempt on the Jlebtor, whe knows best what is
‘necesgsary for the use’ of his famlly. . . . Surely he is in a better
position to prove lids need for ithe warnisbed waces, than the creditor is
to disprove it. It should be notad, howaver, that t.ails lopgic would not
apply to exemptions whicl by statute are automatically exempt, apparent-
Ly the court beileves that it is for the Lorielature to determine which
exemptions are automatlic and which wust claimed. The California Supreme
Court denied a hearinp in ‘aipoza (Dec. 5, 1973},

Similarly, in Phillips v. Barthiolomie, 46 Cal, App.3d 346, 121 Cal.

Yptr. 56 (1973}, the court of appeal rejocted the contentlon that the
Judgment debtor was entitled to a hearing to determlne whether the
debtor's cinecking account was exempt before it was levied upon, Ia this
case the noney was derived from Soclal Scourlty, AFDC, county welfare,
and veteran's benefits--all of which atre not subject to execution., The
court followed Haipora by holding that it is reascnable to require the
debtor to clail: the exewptions.

Finally, in lp re larviape of Crockshanke, 41 Cal. App.3d 473, .16
Cal. Rptr. 10 (1374}, the court of appeal answered a constitutional
challenge to the issuance of a wrlt ¢f cxecution to enforce court-

ordered child support by stating breoadly that the

Sniadach~ilandone rationale 1s inapplicable te a Californla writ of

execution.

bniadach and Kandonmv, velving upon the preposition that no
person way be deprived of a substantial property right, including
the right of famsediste possesslon, without due process of law,
require notice to tie debrer and & hearinp as a prerequisite te the
issuance of a writ of attachment cr sarnighment esxcept {n specilal
clrcugatances. The hearing st prima facle establish an ohliga-~

tion and its nonpayrent. In the situation of a writ of execution,




the judpient upon which f¢ i3 Igauwed eutahlishes the ahlication of
the debtor,  Tho Judpoest Dtsetf was rendored {nog procecdine In
vhich the debtor has an cppeciotity o e hward,  In the sitowatlon
of a wrlt of oxeculicu, tue debtor s arforded geple lepal protec-
tlon oii the lseue of payment aince Gode of Uivdl Procedure Section
675 gives bim the ripgat to dinsint uoosn 4 satlsfaction of Judgnent
heing Elled and recocded on the reglster of actions as he makes his
payment, . . . Mo owWwrlt of execution can lssae on A satisfied judp-~
ment.

Mapaliant secks to aveld the dnovitable conscquences of the
California statutory scheme by drpuinng that in aome circuastances
equitable conslderations aay prevent the enforcement of 4 valild
unpald judguent. The argament {sils alnce the baniadach-Randone
rule requires only o orima facle and not conclusive showing as a
prevequisite te the lzsudnce of a2 wril., "%itle vnuitable coneldera-
tiona may be pertinent In 4 ustion toe quash a writ of exscution,
the poasibliity that they may exlsr does not detract from the
requisite prima focle case,

Due Procegs Rirhts of Third Personn

The decisione just reviewed bear oaly obliguely on the queation
whether the existing Califoraia levy procedurzs and thivd-party claim
procedure are censtiturional. e have found no Jdecimions that discuss
the constltutionality of avch procediites In the light of Saniadach and
Randone. The wost sbvicus dilstinguishilng feature of sost of the leading
cases just discussed ip that ihiey fnvolved prejudpreot remedies apainat
a defendant--we are primarfly concerned with postiudgrent procedures to
protect the 1nterests cof third pergons.  If the plaintiff in these
prejudgment cases shows the proebable valldiiy of his claim apainst the
defendant before levy, he goes a leng way toward satisfying the constitu-
tional regquirements. dat probable validity of the cludm e of no con-
cern afrer judgment and ia onever of concern so far as third peracns are
concerned. T1u the case of tldrd persons, the desue ip the respective
intetests of the debtor and third person {n the property sought to be
levied upon. Uf course, this same fague exists prior to judement, but
none of the cases revlewed supre conaddered it, probably because it was
eclipsed by the probable validity dssue, In any event, it is eleuentary
that the creditor cannot appiyv the nreperty of the chird person to the

satigfaction of the debtor’s ohilpatico.
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Congldexed in terms of come sweeyinp afabereata in Puentes aad
Handene, 1t would appear tiat the Jevy apid third-party claim procedures
are drnconstituclonal aince properiy fs taken without prior setice and an
opportunity for a hearing, flowever, there are brosd ststements 1n

Hitchell, -aipoza, and .wrriage of Crooksbanks that support the present

scheme contemplating postlevy determipation of interegts in propertcy
levied upon.

The problem bvcomes mere comrlex as we attewmpt to apply the con-
stltutional principles to the various factual sltuations that may arise
where a judpnent creditor seeks to eniorcs hls money judpgent by a writ
of execution. lanplble peracnal property sought to be levied upon may
be Iin the possession of the creditor or the levyinp officer, the debtor,
a third person having neo interest thereln, or a third person claiming an
interest. (Intanpible personal propetty i{e by {ts very nature not go
mobile alnce the statutes assipn a situs fFor thr purpuse of levy}. The
location of the property i3 @ useful starring point since we may rely on
the hoary presumption that possession of personal property hy a debtor
indicates ownership. (See 'dliey v, Scanncll, 12 Cal., 73 (1059} Adams

v. Uepartment of liotor Vehicles, supra- and the sdage possession is

nine-tentus of the law' or “possession Is a pood title where no better title
appeats.") [Relying on  this presduption, it would be permissible to
levy on property in the hands of the debtor without any prior hearinp on
fts ownership, Where property is in the hands of the creditor, he
ahould be in a pomition to know the nature of {ts title. ‘lhere property
ia 1n the hands of a third perscn, under pur levy procedures, the third
person does not have ito relinguish possession of the property 1f he
claima an Interest {a it. Istanpibles Iovied upon by notice to the
obligor present nc problem where the thicd person owes oney only to the
debtor since he can protect hig intcrests when served with notlce.

This simple schewme Ie complicated by several thinpe: First, owner-

ship of property ay be mized so that propsrty io the possesaion of the

debtor 1s owned in part by semeone olge, property in the possession of
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tite third person way belong enly varfly to tne debtor, amd, worst of all, property
helonping fointly to tito debtor and the third porsen say be o the fogsésston of
"fourtl: pereon' (oopey o Jedat afe Jeaoudt aox).  Sitadlar problems also
arise wlhere an obiignr owes noney both to the debtor énd another third
peraon (e.y., Joint bank account). Sccond, property owned antirely by
one person may be 1n the possession of ancther {e.r., poods on consipgn-
went), Taird, recording eysaters (e.p., security interests), repistra-
tion of ownership (e.pg., motor vehicles), and cbvious labels of owner~
slilp affixed to items of property (e.g., leased office equipment) raise
the problent of actual or presumed knowledpe on the part of the Judg ent
creditor of the third person's {interest. Fourth, existing law permits
levy in situvations wher:, despite possession or recorded title indicat-
ing otherwise, the debtor's interest {r the property is asserted by the
creditor. Similar problems occur withy repard to fraudulent tranafers
and transfers of property subject to an attachment or judguent lien.

The creditor is {nterested i{n satisfving his judgment without
further delay. tlence, he seeks to levy on property which he belfeves 1is
the debtor's or in which the debtor has ant interest as quickly as pos-~
sible. Frequently, where a creditor has some doubt as to the nature of
the title to the property, he wmay prefer to Levy first and ask questionsg
later even though this mavy leave him open to an action for wrongful
execution, (There is a resort to an undertaking uader eurrent law only
where a bank account or safe deposit box ot wholly in the name of the
Judguwent debtor is levied upo; this Jiffers from attachment where there
is always an undertaking to which elther the defendant or a third person
may resort for wronpful attachment damages.) Cruditors probably prefer to
let third parties ralsc questions of tivle after Jovy ratiier than be required
to determine title before levy., it is alas truc fn this sltnaticn, as
in the exemption procedure upheld in isigoza and Plidlldips, that the
facts are known hest by the .lebtor and third person. consequently, the
creditor would prefer to rely on the preswipticn that possession indicatea

title where the property ls i the hands of the debcor.

1



The third person is Qateresied in protectiog hig viglhts in any
property that the crediter might seek to aniply to the satiszFaction of
his judg.ent spatlnst the debior., of coutrde, If preperty is sold, the
third person doee not lose Lis interest, but he would still prefer to avoid
the cost and trouble ¢f later provipe his Litle and riaking the lass aor
deterioration of the property., The third purscn would probably prefer
that the creditor be farced to act more carefully in levying on property in
order to avold situations where the third person haa to make a claim.
Hence, the third persen would prefer that the creditor have the burden
of showing at a prelevy hearing that the property belongs to the debtor
or at lecaat that there 1s gz probabilicy tuat the property 18 the debt-
or‘ea. The Lthird person’s interest in a prelevx deterrination of title
{or at least notice and a right to a prompt hearing) 1s more constitu=
tionally significant where he dependa upon its uge by the debtor or hig
own use for hie income and where the levy laterferes with the third
person's use or possession.

The debtor 1s interested in having the judgment satisfied with as
little burden, expense, and disruption as possihle and with the most
efficient application of his property. The debtor will want to have an
opportunity to show that property 1s his where it 1s claimed by the
third person. But the debtor wiil also want to avold the costs involved
in a procedure reguiring = praelevy hearing to deternmine title. Where
the property {s jolntly cwned or where the debtor’s property is suhject
to a securlty Iinterest, the debtor has an interest in seeling that his
interest in the property lg applied to the satisfaction of the judg.ent,
even 1f thia puts a burden on the Jelut owner or secured party,

The preceding discussion indicates three majer alternatives:

1. Continue existing procedure. Tuis alternative agsunes that, all

i

things considerad, existing levy ant third party claims precedures are
constitutional, falr, and practical, it permits the creditor to lewy
on property he can find, deaplte indicationa that it belongs te & third

peraon and i{n the extreme casc where the creditor is claiming by his

-]ty



levy that the property is the debtor’s despite the foct that 1t is
teplatered in tue name of another nerson and in Lils possesaion or under
his centrol. %his alternative relles on the asgu ption that wost cred-
itors will avold levying on property where there 1s gubstantial doubt
that it 18 the debtor's or that the debtor hae sume interest in it,
RKeliance 18 pilaced on liabliiity tor wrompful execution to inhibit
improper levies and on the suwary prosedure avallable to third parties
to prove their interest in properiy levied upon. 'This approach finds

gupport iun Jidtchell, ‘lorth Ceorgia Finishiop, saipora, Pillidps, and

Umpfield, The restraint of the creditor’s 1iablility for a wrongful
levy could be increased by requiring an undertakiup in every case asa a
condition to lasuance of a writ to cover llabillty to any person whose
property 1s wrongfully ievied upon. If the creditor has doubts about
the property and cannot get i1 satisfactory anw;er from the debtor or the
tiilrd persoun, he nay proceed by way of an exardnation of the third
perdon and the debtor or, where the third person claims an intetrest
adverse to the debtor, by 2 creditor’s suit., l™Merc property is jointly
owned, it is assumed that the debtor's interest {n seeing that his
property goes toward toe satlsfaction of the judg ent and the creditor's
interest in collecting the debtor’s property interest outwelgh the third
person’s interest in avolding the inconvenlence of a levy on the prop-

erty or of having te make a claim. Melther the levy or the sale de-

- privea the third person of his interest. In roet cases levy does not

deprive the third person of use since {f the property is in the debtor's
posgsesdion the third persen is net ueing dt, 1f ir is 1in the thitd
person's possesaion he can reltaln possession, and {f it 1s a bank ac-
count or safe deposit box or other property in the posscssicon or under
control of some ' fourth person’ the creditor pives an undertaking to

compensate the third person for danajges caused by the taking. In any

avent the third person has an carly opportunity to seek a hearing or to

- releage the property from levy by piving a bond.
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?. Prelevy learap in cvery case. This alternative assumes that

day levy 18 a taiing within the osurview of the lue process clause and
that the constitution roquires 4 prolevy hearing to cake at ieast a
preifmlnary deterwination of ticle. - hearing held on notice in every
case would be burdensome and impractical; anm ox parte hearing should
suffice in most cases, Thia aslteenative is supported by some peneral
statements in Fuentes and‘gﬂgggﬂg, Jf vourse, Lf enly an ex parte
heariag is teld, the third perso:'s property could still be levied upon
where the creditor does not have gufficient information or 1s unscrupu-
lous. Jor is a noticed heartin) a complete protection because the notice
lnay not reach the third pereon, the porscons notiffed ndy not appear, and
the persons who uway have ap Intereat in property ay not be known to the
creditor. + more flexible approach would be to pive the court authority
to decide whether the writ mav be issued after sn ex parte hearing or
only after a noticed hearing. This alternative couly also be supple-~
mented by the requirement tihdt the creditor give an undertaking in every
case to cover damages f{or any wrongful levy that may occur,

3. Prelevy hearing; only where reason to helieve third person has

interest or where interest ie replutered ot recorded in third person's

nane. This alternative recognizes the bopracelcslity of having a pre-
levy hearing in every case but alsc anticlpates that there may be a due
process objection to a procedure permitting the creditor te use the
force of the state to lewy on property where there ls reason to believe
that a third person has an interest lo the property. ‘thua, this alter-
native preserves the traditional presunption that property in the posges-
slon of the debtor 1s s but makes clear that the presu.ption 18 casily
tebutted by a reason to believe otherwise or registered or recorded
ownership in ancther. It would also have tie sffect af putting the
initial burden on tlie creditor to show the cxitent of Lhe debtor's 1nter-
eat in the property. VFor ecrample, in the case of a }odnt bank account,

the creditor would have to show at an ex parte or noticed liearing the



extent of the debter’s {aterest. it way be objected that the creditor
will not be able to ahow at an ex parte hearing the interest of the
debror in the account or the property in the aafe depoglt bor, leading
to the necessity uf a4 noticed hedriog with notice sent to the joint
account holder, Tnhis in cturn wouls pevait the debtor the third person
to transfer the funds before the hearbae. The cuurt could be piven
duthority to grant a trestraining order to protoct the property from
transfer or dissipation in appropriatc cireu stances, but it should be
noted that this would require an addlitlonal ex parte hearing before the
noticed hearipr. An automatic restraininpg order would, in certain
cases, defeat the purpose of the nearins procedure sinece the third
person would be prevented frow using his property (v.g., a bank account)
Just @a 1f 1t had been levided upon in the first place. Tie staff be-
lieves that this alternative becomes needleealf complex 1f a hearing on
notice 18 required in every case where there 48 reason to believe a
third person has an latcrest. Like the other alternatives, this could
be combined with & provisicn requiring the creditnr to plve an under-

taking indemnifying third persons.

Conclusion

The astaff generally favors the sxistinpg procedure with a few
modifications, if the Comissslon thinke they are necegsary, along the
lines of those sugiested 1n the thirvd alternative just discussed. (In
addition, related changes should be rade, such as refining the procedure
for levy on deposit accounts so that only a certain awount legs than the
entire account could be levied upon.} Tls procedure would have the
following features-

(1) Ao ex parte hearing hefore the court and notice of levy to the
third person (or, 1t the court so ordere, 2 hearing on notice) would be

required in the following apecial cages:
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(a) Vhere the creditor seeks to levy apon property [including
real property?] that Is recorded or reglastered In the name of a
third person but is clalimed by the creditor to be property of the
debtor to gome extent.

{o) Vthere the creditor seehks to levy ypon property that is no
lonper owned by the debtor, but was subject to an attachment lien
{or judpment lien?] prior te belng transierred.

{c) Where the crueditor seeks to levy upon property that the
creditor believes vr has reason tu believe ta Jeintly owned by the
debtor and some third petson but is in the pussession or under the
coutrol of some other third person E;ﬁ;; waik account, safe de-
poalt boxn).

{.) Where the creditor seeks to levy upoa property in the debtor’s
possession or under his control that the creditor believes or has reason
to believe {8 jointly ovwned by the debtor and some third persom or 1s
gubject to 2 lien or security interest, the creditor muat pive notice of
the levy to the third person promptly after levy. This affords the
third person the opportunity for an "carly” hearing, but no hearing is
required because the third person's possession or use of the property is
probably not Lelnp disturbe:d,

(3) In any other sltuation where the property 18 in the debtor's
possession or under his control, the creditor would be able to levy on
such property without any prior hearing., This principle 1s bamsed on
the presumption that property in the debtor's possession 18 his and that
if it 18 not, the taking {2 de minlwue {nscfar as the third persgon 1s
concetned.

(4) In any otuer situvation where the property 1ls in the possesaion
or under the control of a third person, the creditor would be able to
levy on such property without sny prior heariup. This 1s based on the

agsumption that the third pergon can look out for hig own interests in

such cases. (This Fourth principle could be made paramount over exceptions

(a) and (b) under the first principle.}
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The creditor could be required by statute or by the court to gilve st
undertaking lodemnifylng third persons fn every case or in any case
where an applicatien to the court {5 required.

The recommended scheme wlll best Elt into the chapter on levy pro-
cedurea which will be drawn chiefly from the Attachment Law; it does nof
logically £it into the third-party claims chapter. Heace, if the Com=
migsion approves these procedures as outlined, or in some revised form,

they will be incorporated into the levy chapter when it is drafted.

Respectfully suhmitted,

Stan 4. Ulrich
Steff Counsel



Memorandum 76-72

FXHIBIT 1

[Draft of 5 706.010-706.440
Third-Party Claims Frocedures]

CHAPTER ¢. THIRD-PARTY CLAI:S; UNDERTAKINGS

Atdicle 1. f“eneral Provisions

7 706,010, Application of definitions: definitions

706,310, (a) Unless the provision or context.otherwise requifaé,
the definitions provided in this section pgovern the construction of this
chapter.h“ . | 7 ) |

(b) "Secured party" means a person nolding a serfected nonpossessory
security interest under .livision 9 (commencing with Section 2101) of the
Commercial Code.

(¢} "Third person’ includes both an unsecured third persdﬁ and a

secured party,

Comment. Section 706,011 defines certain terms as they are used in
this chapter. Tie definition of 'secured party as one holding a perfected
security interest reflects the substitution of secured transactions for
the former security devices of conditional sales and chattel mortgages
referred to in former Section 689b. See Cou, Code 3% 1201(37), 9101 et
seq. '

Tne general term ‘third parson’ reflects the use in this article of
the same procedures by both secured and unsecured third persons. Formerly,
unsecured third persons made thelr claims under one section (former Sec-
tion 689%) and secured parties made their claims under another (former

Section &89b),



405591

§ 706,520, Liability of levying officer

706,020. The levving officer is not liable for damages to the
judguent creditor or to any third person for any action taken in accord-

ance with the provisions of this chapter.

Comment, Section 705.020 is based on the second sentence of the
sixth paragraph of former Section %89 and the third sentence of subdivi-

sion (9) of foruwer Section 689b.

dote, We have preserved this section here in this form as a tempo-
rary weasure. Ve have some doubt whether the provision is necessary
and, if it is, we may suggest that it be peneralized so that it applies’
throughout this title.

405592

£ 706.U30. General provisions relating to undertaking

706.030. The provisions of Article I (covmencing with Section
489.010) of Chapter 9 of Title 6.5 apply to any undertaking niven or

sought to be given under this chapter.

Comment. Section 706.030 incorporates by reference the general

provisions relating to undertakings in attachment procezdings,

404973 .

4 706,040, Third-party elaiwms

706.040, ‘here a warrant is issued by the State of “alifornia, or
a departiment or agency thereof, pursuant to Section 1785.0f the Unemploy~
ment Insurance Code or Section 6776, 7931, 9001, 101:i, 154906, 26191,

30341, or 32305 of the Revenue and Taxation Code, for the collection of

-}



a tax liability owed to the state, a departnent or agency thereof, the
procedures provided by tiils chapter are applicable to third-party claims.
and the proceedings provided'may be held by the superior court of the
county, oT ;ity and county, in which the property levied upon 1s located.

Commeat. Section 776.040 continues the substance of former Section

ad9d.

405593

article 2. Third-Party Clailas

v 706,110, ﬁannef of makiung thira-party claims

?GG;LiQA ﬁ-third person may claim an iqterest in any personal
property levied upon under a writ of execution by serving upon the
1ev§ing“officer a verified writtea clain, topether with a copy thereof,
whichléontains all of the following;

{a) A description of the interest claimed including a statemenmt of
the facts upon wnich the interest is based.

:{b);ﬁlstatéménf of the reasonable value of the interest claimed or,
in the case of é,security interest, a stdteméﬁt,qf the total amount due
to the éecuréd pér£y under the sécurjﬁy agreemeﬁt with interest‘tﬁrdate
of tender,

(é)tThe”anrgsé of the third person in this state to which!ngpidéu_

may be mailed.



Comment, Sectinn 706.110 1s based on part of thie first paragraph
of former section 639 anl the first sencence of subdivision (2) of
former Section 03Yb. Section 7U6.113 permits any person claiming an
interest in the personél property levied upon te use the procedure
provided by tals chapter. Under fermer Sectilon 549 the eclaimant had to

show title and right to possessicn. See Palmguist v, Palmquist. 225

Cal. opp.2d 749, 39 <al. Rptr. 471 {1964)(attaching creditor could not
use third party claim procedurc),

Section 746,110 uses the tarminolooy relating to secured transac-
tions which has replaced terms such as chattel mortgage and conditional
sale. Hence, "seller or mortgasee in former Scction 689b6(2) is now
"secured party.” See Section 7U0.0L1D: Com. Code .t 1201(37), 9i0t et
seq. Subdivision (1) requires the secured party to state in his claim
the teotal amount due whercas subdivision (2) of for-er Section ©39b
called for a statement of amounts due or to accrue under the contract or
mortgage. This change reflects the policy that the secured narty should
be able to claim only what is due, not what is to accrue. lowever, if
the security agreement contalns an acceleration clause which comes into
effect when levy occurs, the entire amount will be due under this section.
See alseo tcetion 706.150(b} and Cowment.

Jote. Under existing law and this redraft the creditor has the
option of either giving an undertaking or a cash deposit to maintain the
levy. It has been suggested that the cash deposit is unfair to the
third person since in effect it forces him to sell his interest. For
now we have continued this relaticnship between the parties since the
third person dogs not have to accept: the deposit if he never makes a
claim under this procedure (unless he receives a demand for a claim
under sArticle 4) and in any eveat the third person may release the
property from levy Ly giving an undertaking under Article 5, It could
be provided that the third person nay state in his claiw that he will
not accept a cash deposit under Hection 706, :40--this would force the
creditor to permit release of the property or to give an undertahing but

would not permit the forced sale of the third person’s interest uader
Sectdon 706,140,




405594

5 706,120, demand to juderent creditor for undertaking or deposit

706.120. {(a) Hot later tuan five days after sarvice upon him of
the clain provided in Section 700.113, the levying officer 1ail to the
judegment creditor both of the following:

(1) & copy of the third-party claim,

© {2y A demand for either the amount of the value of the interest
claimed plus interest due to the date of tender or an undertaking as
provided in Section 706,170,

{b} The officer way send the demandi notwithstanding any defect, in-
formality, or insufficiency of such clain,

Comment. Subdivision (a) of Section 700A.125 continues portions of
the first paragraph=of former Section (i3¥ and subdivision (3) of former
Section 68vb., See also Comment to Section 706,110, The alternative of
Living an undertaking or making a deposit found in subdivision {3} of.
former Section 649b is continued and expanded to aprly to all third-
party claims. The creditor inay, of course, deposit aoney in lieu of an
undertaking pursuvant to Section 1905Ga.

Subdivision (L) continues the substance of the first sentence of

the sixth paragraph of foruer Szetion 649 and the second sentence of

subdiviéioh (2) of former Sectioan 6A%h .

405525

§ 706.130. Judgment‘creﬂitor’s undertakine or deposit: release of levy

706,130, (a) fot later than 1% déys after a demand is sent pur—‘
suant to Section 7U&.120, the judgeat creditor shall deposit the

amount demanded or file an undertaling pursuant to Scectiom 706,170, 7



() If the judgment creditor has uot complizd with subdivision (a)
within 10 days after the levying officer sends the demand under Section
FO06.1200, the levying officer shall release the property unless otherwise
ordered by the court pursuant to Scction 7Uu. 240,

Comment. Section 706,130 continues the substance of a portion of
the first paracraph of former Section o) and subdivision (4) of for.-er
Section 689b. However, Section 706.1 .} increases the time within which
the judgment creditor nust either give an undertaking or make a deposit
from five to 10 days,

4055496

v 706,140, Payment to third person

706,140, (a} Within five days afcer the levying officer ruceives
any deposit under Section 7U6.13D, he shall tender or pay it to the
third person. If the daposit is unade by check, the levyinp officer
shall be allowed a reasonalble time for the check to elear,

(b) If the tender is accepted, ©ne entire interest of the third
person in the properiy levied upon for which payment is sade shall pass
to the judgment creditor waking the payment.

{cj If the tender is refused, the amount therzof shall be deposited
with the county treasurer, payable to the order of the third person.

Comment., Section 70u.i140 is based on subdivisions (5)~(7) of
former Section 08Yb; however, this section now permits the judprent
creditor to acquire the interest of both an unsecured third person as
well as a secured party. If the third person does not want to sell his
interest in the property to the judgrent creditor, he nay give an under-

taking to release the propertv pursuant to article 5 (commencing with

Section 736.410). See Section 706.150.



405597

L 706,150, elay of sale until deposit or undertaking. interest of
third person ia propoerty sold.

706,150, (a) If a third-party claim is maude pursuant to osection
?ﬂﬁ.liO prior to salé ﬁndet execution, the propurty described in the
claim shall not be sold without the written comnsent of the taird person
until a payment or deposit covering the third-party claii is .ma.le pur-
suant to subpdivision (b} or {c) of Section 706.i40 or the undertaking
prpvided by: section 706,170 is given. .fter such paywent or deposit is
made or undertaling is given, tbe officer shall execute the writ in the
manner proviﬂed by law unless the third person givés an undertakinf to
release the propefty as:providad in article 5 {com encing with Section
706.410). Property shall be sold free of all liens or claims of the
third person for which a péyment or deposit is wade ot undertéking ig
siven, | |
kbj.If nd third~-party clalm is .ade pursuant to Szction ?Dﬁ;ALD
prior to saié under éxecutibu, tﬂe property sold reméias éubjéct to thé
intereét of any third perscn except as otherhise providéd‘by Erticle‘&
(commeﬁciﬁg with Section ?06.310):

Comusent . éubdivision {a) of Section Fﬂu.iju ié based ca the sev-
entil paragraph of former Section: 649 aad parcs of subdivisions (&) and
{9y of former Section “uYb. Jut see Scction 706,240, The last senterce
of subdivision {(a) makes clear ctnat property is gold free of all liens

or claims for which a pav.oent or deposit is nade or undertakiag is

siven. iowever, whete the interest of a secured party has not fully



accrued--e.r., where therc is no acceleration clause in the security
agreement and, hence, the interest is not paid off completely--huis
interest in the cvollateral will countinue. i‘oreover, a third person nsed
not generally press his clajm im.ediately if he does not choose to.
Subdivision (b} makes clear that, if no claim is presented before sale,
the property is sold subject to the third person’s iluterest unless tae
judgment creditor has resorted to the irticle 4 procedure. See Section

706,310 et seq.

405548

- 706.100, Disposition of released properey when judp ent debtor cannot
be fouad

76,160, Mien property is released either because the juderent
creditor fails to rake a deposit or furnish and maintain a sufficient
undertakizn;; or because the third person provides a sufficient under-
talding pursuant to Article 5 {commencing with Section JI6.4i0) and the
levying officer is unable to find the judz ent debtor to deliver ther 3
property to him, the levyinp officer shall notify the judg ent debtor in
uriting at his last known address. 1f the iudgment debtor fails to
demand tne property from the levyings officer within 1J days thereafter,
the levying officer shall deliver the property to the third person,

Comment., Section 706.161F coutinues the substance of forner Section
89,5,

405599

8§ 706,170, Judgment creditor's undervtaking; reliance
on registered ownershion

706.17u.  (a) YWhere the judgnent creditor provides an undertaking

in respoaze to the demand made pursuant to Section 706,120, the under-

—tH



taking shall be made in faver of the third person in an amount ecqual to
2 F ‘

double the value of the interest claimed by suchk third person unless the

third person agrees in writing to a lesser amount and shall iodemnify
the third person against any loss, iiability, damapes, costs, and attor-
ney's fees by veason of such levy or its enforcerent.

(b) iMien the preperty levied upon 1is required by ‘law to be regis-
tered or recorded in tie name Gf the owner and it appears that at the
time of the levy the iudgnrent debtor was the repistered or record owner
of such property and the judguent creditor caused tae levy ‘to be wade
and maintained ic sood’ faith and ia reliance upon such repistered or
recorded ownership, there shall be no liabllity on tie undertaking to
the third person by the judgrent creditor, his sureties, or the levying ™

officer for the levy itsalf.

Comment. S@cticn 706, ;?U‘conrinues and comhines thé provisions re-
aarding undertaklngu by Lhe creditor under the first and second para-
0raphs of former bcctlon 6d% and svbd1v1sion () of former ,ectlon 6849b.
It should bc noted that wherc 1mvy nas been nade ypon a good faith
reliance up0ﬁ the regl tered or recorded ownership, there is no 1iabil—
ity for the levy; but, after the third person makes a proper claim, his.
interest wust be recornized and a failure to deal propbrly with such
interest rav result Iin liability to hiwm., Tor prov1sLun relating to
uadertakings geuerally, see Section 706.230. Tug judg.ent creditor is
not required by tihis section as he was under forner tection B59b () to,

claim that the ''sales countract or ortg are is void or invalid™ us a

condition of giving toe undertaking.,



405600

Article 3. tiearing on Third-Party OSlains

§ 705,210, aApplication for hearing; jurisdiction, stay

706,210, (a) wWot later thaan 15 days after the delivery of the
third-party claim to tne levying officer, whetlier or not an undertaking
is given or a depesit is nade pursuant to Section 704,130, either the
judement creditor or the third perzon may request a hearing in the court
from which the vrit issued to determine the yropar disposition of the .
property that is the subject of the claim.

(h} The court from which the vrit issued has oririnal jurisdiction
and shall set the matter for hearing within 2 ) days froa the filing of
the request. Tie court way continue the atter for good cause shown.

Comaent. Subdivision {(a) of Scction 706.2Z210 continues the suh—
stance of the first two sentences of the eighth paraprapn of former
Section o8Y amd the first two senteances of subdivision {10} of forwer
Section 439b. Hubdivision (b} continues the substance of the third and
fifth sentences of the eighth paragraph of forrmer Section %89 and the
second and fourth sentences of subdivision (10) of for.er Saction 689b.
405601

3 706,220, lotice of qimaring

706.220. ot less than 10 days before the day set for the hearing,
the court clerk shall uail nctice of the time and nlace of the qearing
to the judgment ersditor, the levying officgr, the Suducent debtof, aﬁd
the third person. Tie notice shall state that the purposs of the
hearing is to determine the proper disposition of the property which is

the subject of the third-party claim.
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Coament. bection 706.220 is hased on the substance of the fourth
sentence of the eighth paragraph of Zection 039, Gfee alsn the second
sentence of subdivision'(id) of former Section ~39b. Saction 706. 2193,
Lowever, provides for notice by .ail. “ee Section 702,150 (wacner of
service). . 3y requiring notice to be sent to the judpment debtor, this

section avolds tite problewm of .aisapplication of funds chat could accur

under former law. ee Tubin v. Barasch, 273 Cal. r~pp.2d 815, o) Cal.

wotr., 337 (1969).

4050642

. 716.230. Pleadings; burden of proof; Gismissal

706.230. {a) The levying officer snall file the third-party claim
delivered to nim under Section 7006.110 with the court. The third-party
claim constitutes tae pleading of the third person, subject to the power
of the court to permit an amendment in the interest of justice. The
claim snall be deemed c¢ontroverted by tine judgment crediter.

(b) thenever the request for the hearing is made by the third
person, neither the request nor the proceedings pursuant thereto may be
dismissed without :the consent of the judpment creditor.

{¢) At the lhearing, the third person has the burden of'érbof'as to
the nature and extent of his interest.

Coument . Subdivision (a) continues the substance of the eleventh
sentence of the eirhth paragrapu of former Section 68Y. Subdivision (b)
continues the substance of the sixth sentence of that ﬁaragraﬁh.' Sub- -
division {(c) continues the substance of the tenth serntence of that
paragraph. See also the second sentence of subdivision (19} of farmer

Section 6390,

-11-
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¢ _706.240. 3Sale of perishable property; stay of execution

706.240.  (a) Notwithsténding Section 700.15¢, the court for good
cause siown by the judgment creditor, tire judgment debtor, or the third
persbn on ex parte application or if the court so orders, on application
by noticed motion:

(1} llay order the sale of any perishable property held by the
levying officer. The proceeds of such sale shall be deposited with tue
court until the proceedinys under this article are concluded.

(2) lay stay the release of the property or stay any sale under
execution or res;rain any transfer or other disposition of the nTOperty
involved until these or other proceedings are congluded.

{b} The orders made pursuant to subdivision (a} may be modified or
vacated by the court at any time prior to the termination of such pro-
ceedings upon such terms as may be just.

Comment. Section 706.24') continues the substance of tne seventh,
eighth! and ninth sentences of the eighth naragraph of former Section
6139, See also the second sentence of subdivision (1u} of former Section
CRE
405604

v tU0.239, Jury trial

76,250, [dothing in this article shall be construed to denrive
any person of the right to a jury trial im any case vhere, by the Con~
stitution, such right is piven, but a Jury trial shall be waived in any

such case in a like wanner as 1n the trial of an action. ]



Comuent. Section 706.75) is substantively identical to the twelftn
sentence of tine eiphth paragrapn of forner Section v.9. BSee alsv the

second sentence of subdivision (19) of former Section 589b.

sote. The staff thinks this section is unmecessary.

405605

5 700,260, Disposition of property after hearing

7U6.260. At the conclusion of the hearing, the court shall deter-
nine the iaterests of the parties and shail order such disposition of
the preperty, and the proceeds of any property. as it deens proper. Tae
order is conclusive beeween the parties to the Droceeding.

Comnent. Section 70uv, 260 continues the substance of the fourteenth
and fifteeath sentences of the eishth parasraph of former Section (3%
and tae toird sentence of subdivision (iu) eof former Section 639b,  Of
course, the proper disposition depends on the interests deterrined at
the heariay. For exauple, if the third person is found to be the sole
owner he would be entitled to possession; if the third person has a
lien, he would normally ‘be entitled to a share of  the procecds of sale. -
435412

§ 706,270, Tindings

706,270, o fiandinps are requiréd in any'proceedings under this
article.

Comment. Section 7Ue.270 continues the ruie under the thirteenth
sentence of the elphth varapraph of former Scctiomn 08%. See also the

second sentence of subdivision (10) of former Section HLY.

13-
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v 706,250, Anveal

776,280,  An appeal may be taken from any judement determining thne
interests of the parties under Sectiou 704.260 in the manner proviied

for appeals from the court in which the nroceeding is had.

Coament, Section 7005.240 coutinues the rule under the seventeenth

seatence of the eighth parapraph of former Section 689,

405414

y 706,249, lelevy: additional writs

7d0,294, If property‘has been released pursudnt to Sectioﬁ 7n5.1§d
and the final judsoent is in favor of the judgment creditor, the levying
officer upon recgipt of instructions frowm the judement creditor shall
Llevy awain upon the property if the writ under wiich the original levy
was made is still in his wands; or, if the writ has beer returned,
anotner writ may be issued on wihiich the levyin. officer may levy upon

the property.

Comment. Section 746,290 continues the suhstance of the sixteentn

sentence of the eighth parasraph of former 3ection 53% and the fifth

sentence of subdivision (10) of former Section 649b.

405415

Article 4. Jud:ment Creditor's Demand

for Third-Farty Claim

i 706,310, Judgment creditor’s.demand for third-party claim

706,310, (a) Upon receipt of the judgment creditor’s written
request, the levying officer ahall serve on auny third person a written
demand that the third person make a clain as provided in lection 706,110,

.



(:) If the third person does not serve a tihdrd-arty claim within
30 days after the service of the .lemand, the third person shall be
deemed to nave waived any interest he may have in the property levied

upolt.

Comment. Section 706,315 is based on a procedure provided under
subdivision (3) of former Section 3%b by wnich a judgment creditor may
demand that a tuird persoa file his claim or wsive any interest in the
propertjrlevied upoﬁ. It should be néted that this is é‘completé‘ﬁaiver
of any interest. The third person must claim his interest iﬁ'the-§r0p¥
erty even though it is contingent or, in the case of a security in-
terest, tuere are no amounts currently due., Subdivision {a) clarifies
prior law by providing tiat the levyliny officer serves the lemand for a
third-pérty'cldih pursuant to tiue judmguent creditor's request: under '

former law, it was unclear how the procedure was instigated.
405410

v 704,320, Serwvice of demand for claim

e, 320. The demand for a third-party claim shall be personaily'
served in the manner provided for the service of sumuwons and complaint
by Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5.
[The demand way be served hy the levying officer or for hi. by any otuer
levying officer whose office is cleoser to the place of service. The
fees and mileane of the latter shall be paid out of the prepaid fees in
the possession of tie levying officer.]

Comment. Section 706,320 makes clear that the demand for a third;
party claim must be served in the same manner as a summons and complaint.

[The second aud third sentences of thils section continue the substance

of the second sentence of subdivision () of former Section 659b.]

-i5-
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Aarticle >. Tulrd-Farty Undertaking

to =olease Froperty

v 700.41U. Third-party undertakine to obtain release of PrOpEerty

700.41U. VWhere persomal property has been levied upon under a writ
issued on a judguent for the payment of money, any third person may give
dn undertaking, as provided in Section ?Oé.iZﬁﬁuto obtain the rzlease of
the personal property described in the undertaking frow the lien and

levy of execution.

Comment. Section 706.410 continues the substance of foraer Section
710b.  Although. Section 7Ju.410 does not specifically require .that the
third person be a claimant to the property, sucit is the practical result
since, 1f it 1s determined that the juderent debtor has any interest in
the property levied upom, the tuird serson and ais sureties will be
liable to the judgment creditor for the value of such interest. Sae

Section 706,420,

495413

§ 706,422,  Contents of uudértdkinﬂ

706,420, (a) The undertaring gziven pursuant to Secticn 7N4.410°
shall be in aa amount equal to the lesser of tie following:

(1) Double the value of the property levied upon.

{2) Double the amount for which the executiod was levied.

(3} The amount agreed to iw writing by tiie judgrent creditor.

(b} Tre undertaking shall provide that, if the judpment dabtor is
finally adjudgedrto have nad an interest in the rToperty levied uuon,.
the third person shall pay in satisfaction of the judpient oa whica
cxecution was issued a sum equal to the value of the judgwent debtor's

interest.



Comwent. Section 706,420 is Lased on former Sczetilon 710c.

405419

5 206,430, Filing of underiaking

FUa.4340.  Tee third person shall file the undertaking given par-
suant to Scection 7U06.417 irn the action and with the court from which the
writ under which levy was nade was issued., The chird person shall serve
notice of tne filinc of the undertaking on the judgment creditor and the
levying officer.

Comment. Section 706.430 continues tne substance of forier Section
711,

dote. Should the judgrent debitor receive notice of the under-
taking?

405422

¢ 706,440, ‘clease by levying officer

JU6.,440, Unless otherwise ordered by the court in which the under-
taking given pursuant to Section 706,410 is filed, 10 days after receipt
of the notice of the filing of the undertaking the levying officer shall
release the personal property described in the undertaking from the lien
and levy of execution in the manner provided by Section 443.56%5.

Comment. Section 706,447 is hased on a portion of the seventh

paragrapn of former Section LHY,
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Memorandum T6-72

FEHIBIT I1
{Cede Civ. Proc. §§ 685.680d )
iﬁ? [Third arty claim: Undertsking: Exception to guretics: Hearlsgs Covttordnt:
Mwlﬂmﬁbkmmmmdmmemmmnbe

r_tnth:muﬂpmmsiwo{ﬂwmxringoﬁw,‘adaim;dhyaﬂ:irdpmnnnhhmpawby
|

mmmwmmmmmzofmmgmmmmmm

thumf,hhhﬁemdﬁgh:tu:hcpm:ionthcrwfmddeﬁvm.maﬂh

cer making the levy, such officer must relesse the property and
or the person in whose favor the writ tuns, within five days after wri
officer, madubym;iamedormﬁﬁedmilﬁthinﬂw@paﬁerbm

I
;

? such
. warved with such verified claim, ives such officer an undertaking exocuted by at lesst two
pod,udm!ﬁa’mtsureﬁes.inammequ;lmdoublethevﬂmoﬂheympﬂymm

Suchund«hﬁs:g—shaﬂbcmadciufavorofandnhaﬂindannifymhtﬁﬁpummm

“'5'Mﬁﬁﬂiﬁ-mm:ndwmsdfmbymmdsmhlmmmmuﬁ@
‘Mwﬁhﬂdtﬁgmsﬂeoﬁnchpmpmybymchaﬁw:pmmm.m

where the property lévied upon is required by law to be registered or recorded in the name of

" the awner and it appears that st the time of the levy the defendant or judgment debtor was

the registered or record owner of such property and the plaintif, or the person in whase favor
the writ Tuns, causad the levy to be made and maintained in good faith, snd in reliance upon
such registered or record ownership, there shail be no libility thereunder to the third person
oy the plaintiff, or the person in whose favor the writ runs, or his sureties, or the levying
officer. -

. Exceptions to the suficiency of the suretics and their justification may be had and taken in
the same manner ag Upon an undertaking on attachmens. If they, or others in sheir place, fail .
1o justify af the time and place appointed, such officer must release the property and the levy;.
provided, however, that if no exception is taken within five days after notice of receipt ~f the
undertaking, the third person shall be decmed 10 have waived any and all objections to the
sufficiency of the sureties.

If objection be made to such underiaking, by such third person, on the ground that the
smount thereof is not sufficien, or if for any reason it becomes necessary (o ascertain the
value of the property involved, the property iavolved may be appraised by one or more
disinterested persons, appointed for that purpose by the court in which the action is pending
or from which the Writ issued, or by a judge thereof, or the court or judge may direct a
h_qﬂngtndmhuhcmhmofmhpropeny. ,

If, upon such sppraisal or hesring, the court or judge finde thet the undertaking given i3
not sulicient an order shali be made fixing the amount of such undertaking, 2ud within five
days thereafter an undertaking in the amount 30 fixed may be given in the same form and
manner and with the same effect as the ociginal.

. The officer making the Jevy msy demand and exact the undertaking herein provided for

" potwithstanding any defect, informality of insufficiency of the verified claim delivered to him.

Smhnﬁwi&gﬂnot:beﬁnble for damages o any such third person for the levy upon, or the
collection, taking, keeping or saic of such property if bo claim is delivered 28 herein provided,
nor, in say evemt, sbhall such officer be jinble for the levy upon, or the hiolding, rciease or

* gther dispogition of such property in sccordance with the provisions of titis section.

XF such undertaking be given, the fevy shall continue and such officer shall retain any

property in. ki posassion for the purposes of the lovy under the writ; provided, however, that
if en wedertaking be given under the provisicns of Sectivn 710 of this code, such. property

.and the Jevy shall be released.

Whmemavuﬁdthirdpanychimisdeﬁvuedmthcdﬂwashereinprnvi&led,upoﬂ
tevy of exocution or attachment (Whether any undertaking hezeinabove mentioned be given of
nok); the plaintiff, or the person in whose favor the writ runs, the third party claimant, or any
ome or move joint third party claimants, shall be entitled 1o 2 hearing in the court in whick
the action is peeding or from whick the writ issued for the purpote of determining title to the
paggerty in quesiion. Such hearing mmst be granted by the ssid court upon petition therefor,
which must be filed within i3 days after the delivery of the third party claim to the officer.
Such hearing must be hed within 20 days from the filing of such petition, uniess continued as

‘yerein provided. Ten days’ notice of such hexring must be given io the officer, 1o the plaintiff

ar the person in whose favor the writ runs, and to the third party claimant, or their attomeys,
which aotice must specify thar the heering ia for the purpose of determining title 1o the

_property i question; provided, that no such potice need to be given to the party filing the

T - R
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petition. The court may continue the hearing beyond the said 20-day period, but good causs - ‘1
must be shown for sry such coutinuance. Whenever the petition fur such hearing is filed by -
the ihird perty cleamant, or by sny one or more joint third party claimants, neither such

petition nor proceadings pursuant thereto may be divmissed withont sonsent of the plaintiff or

the person in whose favor the writ runs. The court may order the ssle of sy perishablé

property held by sach officer and direct the disposition of the proceeds of such sale. The courd

may;, by order, stay execution sale, or forbid a transfer or other disposition of the property

involved, until the proceedings for the determination of such title can be commenced and

prosecuted to termination, and may require, &5 a condition of such order, such bend as the

court may deem nocessary. Such orders may be modified or vacated by the judge granting thif

sme, or by the court in whick the procéeding is pending, at any time prior to &a rermigation.....

of such proceedings, upon such terms as may be just. At the hearing had for the purpose of

determining title, the third party claimant shatl have the burden of the proof. The third party

- ¢Jaim delivered o the officer shall be filed by him with the court snd shall conatinse the
- pleading of such third party cluimant, subject to the power of the court to permit an

' which shall be conclusive as to the right of the plaintiff, or otlier person in whose favor

- make all propar orders for the disposition of such property or the proceeds thereof, If
© property or levy shall have been released by the officer for want of sn undertaking, asd

| shall retake or levy upon the property on such writ if the writ is still in his hands, or if th

amendment in the interest of justice, and it shall be deemed controvertad by the plaintiff or
other person in whose fuvor the writ runs. Nothing herein contained shall be construed to

" deprive anybody of the right to s jury trial in any case where, by the Constitution, such right

is given, but & jury trial shall be waived in any such case in like manner a8 in the tris} of an
action. No findings shail be required in any proceedings under this section. At the conclusion
of the hearing the couri shall give judgment determining the title to the property in guestion,

3

writ runs, to have said property levied upon, taken, or held, by the officer and to sabject
property {0 payment or other satisfiction of his judgment, o such judgment the cowrt

5

§ EzRE

judgment shall go for the plaintiff or cther person in whose favor the writ runs, ,

¥

writ shall have been returned, another writ may be issued on which the

&
5
g
L)

 otherwise levy upon such property. An appeal lies from any judgment determining title under

1487, 1597, 1614, 1615, 1867, 3252, 3399, 3468, 1469, 3470, 7Y, 34 34?3,

this section, such appeal to be taken in the manner provided for appeats from the opurt

which such proceeding is had. [1872; 1891 ch 32 § 1; 1907 cH 260 § 4; 19 ; 19;

ch 341 § 1; 1933 ch 744 §135; 1935 ch 722 § 15; 1937 ch $77 §1; 1991 ) 107;

ch 422 § 1; 1961 ch 322 § 1.] Gal'Jur 2 Attach § 74, Bonds § 5, aa,%m,,:a 2% 43

Cost § 36, Decl R §§23, 35, Exec §§ 157, 161; Cal Practice 3§ 18:270, 44:25, 31

36:301 et seq, 56310 ot seq, 56:320 et seq., 2291, 302:29; Witkin Proceghire 3 pp ;m,‘ 4;2 *
JT8, 34

3477, 3478, 3479, 3480, 481, 3482, 3801. ,

§ 6895, [Sume: When property delivered to ciaimant.] Whenever, under Section 689 or
6895 of this codz a claim has been filed a5 to property levied on and the plalat has failed-to
furnish or maintain a sufficient undertaking to suthorize the levying offiter to continbe 1o
hold the property and such officer is unable to find the defendant o deliver the property, the
levying officers shall notify the defendant in writing st his last known address, and i within
ten (10) days thereafler the levyving officer is unable to locate the defendant be mast retum
the property to the party filing the third party claim. [1948 ch ({11 § % 1947 ch 721 §1¢;
1953 ch 1796 § 1.} Cal Jur 2d Exec § 133; Cal Practice § 56:307: Witkin Procodure 2d pp
72, 3477,

'gm Mﬁnmipmmudwmmmmamwm&

Personal property in posscssion of the buyer under ao executory agreement of sale and

property on which there is a chattel mortgage may be taken under aitachment or execution
issued at the suit of & creditor of the buyer or mortgagor, notwithstanding any provision in
the agreement or mortgage for defaalt or forfeiture in case of levy or change of possession.
{1921 ch 292 §1; 1945 ch 1311 § 1; 1953 ch 1796 § 2.] & Cal Jur Id Automobiles § 525 Cal

. Jur 20 Chat Mig § 51, Exec $§ 65, 77, Sec Tran § 75 Cal Practice §§ 56:56, 56:60; Witkin

f_rw_qium p 1614, Summary p 684




§689b. [Levy om vehicle or vessel uuder contract for purchase or subject to smorigage:
: Prqeodm} {l) Where the property levied upon is n vehicle or a vessel required fo be
. registered with the Departnent of Motor Vehicles, the officer shali forthwith determine from
j wch department the name end address of the legal owner of the vehicte or vessel and shall
notify sny such jegel owner who is not aisc the registered owner of such vehicle or vessel of
: the levy by registered mail or cestified mail or personal service.

@) A seller or martgages may file with the officer levying on personai property a verified
written claim, together with & copy thereof, containing s detailed matement of the sales
| contract or morigage snd the total amount of sums ue or to accrue to him under the
; contract or mortgage, sbove sctoffs, with intevest to date of tender, and also stating therein

(J)Withinﬂwdnysaﬁubdnssenodwithsuchvaiﬁedclnimtheoﬂeerlevyin;mnwh
' mutnuke'd:mmdbrresimudmailorurﬁﬁudmdlonﬂuphmﬁn'orhii
: mornr.yfnrthemmtofﬂmclﬂmeddeblmdhmmduemdatcofmdermmeddim
‘ wmaoﬂmofm'uqdauﬁn;mdmmtuhm&upmﬁdad.whbhdunmdm
" include the copy of sach claim.

'-(4)Withlnﬁv:dly!lﬂermoeiptbythephintiﬁorhisummyofmchuﬁw'sdmnnd
thtphinﬁﬁlhﬂldepuitwiththcuﬁeertbemonntofnwhdebtmdintcrutordeliverthe
'm&ﬂnﬁumﬂmﬁm&th«dnﬁamﬁd@mthciwyin;oﬁmmmtmm

(ﬁwmm_dinmwptbyhimofswhdwttheoﬂmmwpayartmdﬁ
m-mtbdhumpmﬁd.th;t:hwﬂmhdepombemﬁewcheckm
oficer shall be-aflowed & reasonablc time for check to clear. _
‘ _ is » aliﬁ;ht,tiﬂc.mdinmut'oltheuﬂetumwtmeein_thc
MWW~Mpﬂwm¢mmthew&onmﬁnnth¢ym. o ;

mﬂthmﬂd‘h'tiﬁud.ﬂ:emwmudmwﬁhthcmumym. ‘
to the order of the seller or morigages.

{S)Untﬂ'meh,m«wmuingmhddmhMorthemuHumd
mwrvmdeumuwmm.mm'mummmm;

made ﬂmmmmmmmmummmmadmmmmsc

- ‘ uﬁwhimohmitmd:mmdtherdor.whinhseniocmmtb’e
mwwmammuﬁmmmwmmemwmmmdm
Laction wherein- the attachment or eaecution was issued), then the officer must retain the
m.mmmdudmmﬁmwummmmwmmam
mm.ﬂmhwﬁumdmndnfthelevyingomwmrbp

‘ hhbyuyﬂuiﬁ.mhn&nrmmbkﬂmeomuisdmtom
ﬁm'-ﬂmmmrmmaﬂhmmwofmempddfeﬁmm

providadbth,&udmﬁemorcmafmtseﬂuurmoﬂpm
mundmﬁn:;hlﬂbemsdemthcmuaormmgmdahaﬂindﬂnnifyhimfwm
taking of the propaty a
the sufficiency afthe.fwmmdrjmﬁﬁuﬁon may be hnd and taken in the same, maanet
a8 upon en undertakdng on attachment. . o )
Hmhmdahkiﬂbeﬁmmhoﬁwshaﬂnothe:ishlcfordumg&tomysuch
clsimnnt for the taking, koeping, or sale of such property in accordance with the provisions of
this code. : ’ '
(IO)WWUavuiﬂdciﬂmhaﬁnisdelivered to the officer as herein provided, upos
levy of execution or sttachment (whether any undertaking hereinabove mentioned be given o
nm).:hephintiﬂ'.orth:puminwhmefnorthewrit runs, the claimant, or any one O
mm:mhﬁntclﬁmmmaﬂbemﬁﬂndwnhuﬁngin the court in which the action i
pending or from which the writ jsued for the purpose of determining the validity of suck
wnwnmwchtﬁﬂmmSuc._hhw‘ingmnybehadandnkm.mdsuycfcxwutm
orutherordnmadeinthem'mnneruonthirdpmydaimsnnders»ﬁonﬁmonhh

against loss, liability, damages, costs and counsel fees. Exceptions ic
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" code.” At the conclusion of-the hearing the court shall give judgment determining the validity

- of the claim under the sales contract or chattel mortgage which shall be conclusive between

the claimant and the plaintiff, or other person in whose favor the writ runs. The court in
_which the action is pending, or which issued such writ, shail have original jurisdiction in all
proceedings under this section. :

If the property shall have been reicased by the officer for want of an undertaking of
payment, and finsl judgment shall go for the plaintiff or other person in whose favor the writ
nms,thcomcershlllrctakethepropu'tyonsuchwrit.ifthcwri_tnhallsﬁllbeinhishands.
or if the writ shail have been returned, another writ may be issued on which the officer may
take such property. [1921 ch 292 § 2; 1923 ch 64 §1; 1945 ch 1311 §2; 1947ch 720§ |; 1949
ch 373 §1; 1951 ch 1073 §1; 1953 ch 1796 § 3; 1955 ch 1401 §3; 1939 chs 1147 § 1, 1460

51961 ch 119481 1963 ch 1120 § 1; 1st Ex Sess 1966 ch 61 §1; 1970 ch 1428 §1.] 8 C.

 Jur 3d Automobiles § 525; ol Jur 2d Appeal § 36, Auto § 444, Chat Mg §6 39, 51, 38, Exex

. §B65, 77, 94 Sec Tran §75 Sher §105 Cal Practice §5 18:127, 56:60, 36:301; Witkir
Procedure 2d pp 1614, 3476, 3477, 3475, 3475, 3480; Summary p 654, |

§ 689¢. '[mmumdm;]mmpmmmnww
pmmﬂaeoﬁmmmupplyﬂaproewﬁsofmmenfonnm: Ce o
1. Ta thempnymmofthemmpuﬁdwthe'unuurﬁmmmmw‘dﬂndwhﬁ

: order.withinterutfmmthedlttofmhpnwmtordepuit. : .

’ 2.mmirmy,inﬁkemmwn‘thcprmudsofﬂumduqumﬁed
_in other cases. {1921 ch 292 § 3; t949ch1&§!.]&!1wﬂaatm§'a'mﬁ?7
105, 174; Cal Practice §§ 36:60, 56:102; Witkin Procedure 2d p 1614, 3479, - _

§ 6854. mmmmmmmmmmmmdw
Ihbilltr.]Ind;uhwhkhawmtmmﬁuofhvyhiauedbytheﬁﬁmd'm-a
a depariment Of Bgency thereof, pursuant to Section 1755 or 1785 of the Unempioymen
Insurance Code, or Section 6776, 7881, 9001, 10111, 18906, 26191, 30341 or 32363 of th
Revenue and Taxation Code, for the collection of tex lisbility owed to said State, i
depammﬂmtsmcr'thﬁwﬂahaﬁng.foruwpurpwddmhin;ﬁmwﬂum
inquuﬁonabprovidedinSectinnﬁwofthisoode,maybehddbythempeﬁnrmnoﬂh«
mnty,orcitynndmnty.inwhichﬂwpmpuiyleviﬂ!npoﬁirmwd. [1953 ch 1796 § 3
1950 ch 594 §5; 1961 ch 72 §3, ch 1029 § 1; 1971 ch 873 § 1.] CW Jur 2d Ezec § 130 C2
Practice § 56:303; Witkin Procedyre 2d p 3459 .
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Memorandum 76-72

EXHBIT III

{5 B. witkin, Cslifornia Procedure, Enforcement
of Judgment §§ 104-115 {24 ed. 1971).]

*

(h)‘ Third Party Olaim.
(1) [§104] Nature and Scope of Prooceeding.

C.C.P. 689 provides for a special proceeding, summary in charac-
ter, incidental to the main action, to determine title or right to posses-
sion of personal properly held by an officer under attachment (C.C.P.
549: see Provisional Remedies, §215), exzeculion (C.C.P. 689; »ee
supra, §71),.claim and delivery proceedings (C.C.P. 519; see Provi-
sional” Remedies, §35), or a warrant for taz liability owed to the state
or a. state agency (C.C.P. 6894; sce supra, §2).

The proceeding came originally from the Practice Act, but con-

_ tingous revision has completely changed ite character. The numerous
amendments make it necessary to sorutinize the older cases with great
eare to avoid serious misconeeptions. (See generally, on the histery
and natare of the proceeding, First Nat. Bank v. Kimslow (1937) 8
C.24 339, 65 P.2d 79€; Duncan v. Superior Court (1930) 104 C.A. 218,
985 P, 732; Arenc v. Bank of Italy (1924) 194 C. 195, 228 P. 441;
Cory v. Cooper (1931} 117 C.A. 495, 4 P.2d 581; Pelerson v, Groesbeck
(1937) 20 C.A.2d Supp. 753, 64 P.2d 495 {court may determine titie
against third party claimant who is debtor's trustee in bankruptey);
McCoy v, Justice's Court (1936) 23 C.A.2d 99, 71 P.2d 1115 [remedy
available though debtor has transferred property to another]; Re-
tailers Credit Asan. ©. Superior Court (1937) 19 C.A.2d 457, €5 P.2d
637 -[if main action transferred by order changing venue, incidental
proceeding on third party claimt likewise trapsferable]; Nat, Auto.
Tns. Co. v. Fratics (1941) 46 C.A2d 431,115 P.2d 097 ; Rubin v. Barasch
(1969) 275 C.A.2d4 835, 836, 80 (".R. 337, infra, §107 [purpose is to
give quick remedy where levy by nistake, and to protect officer]; 9
Sp. ('al. L. Rev. 348; 11 So. Cal. L. Rev. 16; C.E.B., Rem, Unsee. Cred,,
p. 263 et seq.; C.E.B., Debt Collection Practice, p. 529 at seq.; 7 Cal
Practice 577 et seq.; 9 Am.Jur. P.P. Forms (Bev. ed.) 893 et seq.)

This summary proceeding permiie a siranger to the litigation to
have his claim of title determined. It is thus distinguishable from
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C.C.P. 720, under which the judgwment creditor may maintsin an action
against o third person who claims an interest in the debtor's property.
(Retailers’ Credit Assn. v. Superior Court, supra; see infra, §143.)
It is also entirely different from the remedy of release of the property
on bond, under C.C.P. 710b, without determination of litie. (See
infra, §114.) There are two jmportast limitations on the scope of the
proceeding under C.C.P. 689;

{1} By its nature and by express provision it is limited to per-
sonal property. In First Nat. Bank v. K inslow, supra, 8 C.2d 345, the
court pointed out that the remedy of a claimant where real property
is sold under execution for another’s debt is an action to guiet tile
sgainst the purchaser. The claimant loses nothing by the execution
sale itself, for the purchaser only acquires the interest of the judgment
debtor, and possession does not change until the period of redemption
ends. (See nlso Yokohama Specic Bank v. Kitaseki (1941) 47 C.A2d
98, 117 P.2d 398.)

(2) The claimant must have title and right to possesgion; a mere
attaching oreditor capnot make the claim. (Palmquist v. Palmquist
(1964) 228 C.A.2d 789, 793, 39 C.R. 871.)

: It was formerly held that the remedy was limited to claims of
personal property capable of manual delivery, and was unavailable
where the levy of attachment or execution was or intangibles by the
gorwishment process. (Bank of America v. Riggs (1940} 39 C.A.2d
679, 684, 104 P.2d 125; Ballagh v. Williams (1942) 50 C.A.2d 308,
122 P.2d 919 [corporate steck}; Sunset Realty Co. v. Dadmun {1939)
8¢ C.A.2d Supp. 733, 88 P.2d 947.) This rule was abrogated by a
1957 amendmeént to C.C.P. 689, which makes the procedure available
where the levy is on “tangible or intangible personai property . . .
whether or not it be in the actual posscesion of the levying officer.”

{2) Procedure.
(sa) [§108] Verifled Claim.

The third party mekes a writfen claim to the property, verified
by himself or his agent, setting out its resnsonable value and his title
and fight to possession. (C.C.P. 689; see C.E.B., Rem. Unsec. Cred.,
p. 264; C.EB., Debt Collection Practice, p. 53G; 7 Cal Praclice 580; 9
Am.Jur. P.P. Forms {Rev. ed.) 494 et seq.) The original claim and
B copy are delivered to the levying officer. ( C.C.P. 689.)

No technical form is required, and e claim in the form of an
affidavit will be sufficient. (McCaffey Canxing Co. v, Bank of America
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(1930) 109 C.A, 415, 420, 295 P. 45 {“Such a claim, however, is not 8
pleading, and may frequenily have to be drawn by persons unfamiliar
with legal jargon . . . in such matters technical niceties should
pot overshadow the rights of a claimant to legal posseasion”]; Duncan
v. Standard Acc. Ins. Co. (1934) 1 C.2d 385, 388, 3H P.2d 523.)

Service on the levying officer may apparently be made at any
time before he has sold the property or has otherwise placed himself
in a position where it is impossible to deliver the property to the
olaimant or obtain an indemanity bond from the creditor. (National

Bank v. Finn {1927) 81 C.A. 317, 337, 253 P. 751.)

(bb) [§108] Bond To Prevent Releass.

On delivery of the verified claim to the levying officer {suprs,
§105) he musi release the property and the levy unless the attaching
or exesution creditor, on demand, furnishes an undertaking to prevent
release. (C.C.P. 689; sea C.E.B., Rem. Unsec. Cred., p. 266; C.E.B.,
Debt Colleotion Practice, p. 532; 7 Cal Practice 582 et seq.; 9 Am.Jur.

~P.P. Forme (Rev. ed.) 907.) The procedure is as follows:

(1) The officer, within 5 days after being served with the verifisad
claim, makes a written demand by registered or certified mail on suoh
creditor (i.e., “the plaintiff, or the person in whose favor the writ
rung”). {For form of demand, see C.E.B., Rem, Unsec. Cred., p. 266;
7 Cal Practice 584; ¢ Am.Jur, P.P. Forms (Rev. od.) 907.)

This provision is strictly construed to require a “written demand”
in the ordinary meaning of “a command or authoritative request in
written form"; a simple notification of & third party claim ia insuffi-
cient. Thaug, in Johnston v. Cunningham (1970} 12 C.A.3¢ 123, 127,
90 C.R. 487, the constable mailed & copy of the claim to an attaching
creditor's attorney, with a covering letter informing the attorney
that she was “hereby served” with the claim. Later the constable
telephoned the attorney and asked if her client waa going to furnish
an undertaking, and she replied that none would be furnished because
no written demand had been made. The trial judge made & finding
of substantial compliance with C.C.P. 689 and ordered release of the
attachment. Held, reversed; the theory of substantial “bompiiance
would abrogate an express statutory provigion and give a ministerial
officer diseretion to deviate from its requirements. .

The officer may demand the undertaking (andl therefore release
the property if it is not given) “notwithstanding eny defect, informal-
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ity or insufficiency of the verified claim delivernd to him.” (C.C.P.
689.) This last provision, enacted in 1925 and revised in 1929, changed
the former law which made the officer’s right to demand a bend
dependent upon a substantial compliance with the formal requirenients
of the statute. (See Arena v. Bank of lialy (1924) 194 C. 145, 228
P. 441; Cory v. Cooper (1931; 3117 C.A, 495, 502, 4 P.2d 581.)

(2) The creditor, within § days after such demand, gives the
pndertaking. It is in double the value of the property, with two
sureties, and runs in favor of the fhird party elaimani, indemnifying
him agninst loss, liability, damages, costs and counsel fees by reason
of acts of the levying officer. (For form of undertaking, see C.E.B.,
Rem. Unsee. Cred., p. 267; C.E.B., Debt Collection Practice, p. 333;
7 Cal Practice 586; § Am.Jur. P.P. Forms {Rev. ed.) 909; on deposit
in lien of bond, see Provisional Remedies, §4.) However, there ia no
liability on the undertaking where the property 4ig required by law
to be registered or recorded in the name of the owner and it appears
that at the time of the levy the defendant or judgment debtor was the
registered or record owner,” and the levy was made in good faith in
reliance on such registered or record ownership.

Sureties may be compelled to justify as in an undertaking on
attachment; but if no exception is taken within 5 days after notice of
receipt of the undertaking, objections to them are waived. If ohjee-
tion is raised to the amount, or the value of the property is disputed,
the court may appoint appraisers or hold a hearing, and, if it finds
the amount insufficient, a new undertaking may be given in 5 days.

(8) When an undertaking is given, the officer must hold the
property under the levy, unless it is released by undertaking under

C.C.P. T10b (infra, §114). If he nevertheless releases the property, he -

is liable to the creditor. (Cowsert v. Stewart (1925) 72 C.A. 255, 236
P. 940.) '

{4) I the undertaking ie not given, the officer must release “the
property and the levy” (ie, must give up possession of tangible
property and rolease a garnishment of intangible property), and
deliver tangible property to the defendant. But if the officer is urable
.to find the defendant after 10 days’ written notice to his last known
address, he must return the property, to the third party claimant,
(C.C.P. 683.5.) ) ' -

3472

Y




()

Exrorcemest oF JUDGMENT 5107

{co) [§i07] Hearing.

Delivery of the third party claim to the officer (supra, §105) en-
titles any of the following parties to a hearing to determine title to
the property: “the plaintiff, or the person in whose favor the writ
runs, the third party claimant, or any one or more joint third party
claimants.” The right cxisis regardiese of whether or not an under-
taking to obtain release (supra, §106) has heen given. (C.C.P. 689;
see C.E.B.,, Rem. Unsee. Cred.,, p. 269; C.E.B., Debt Uoliectmn Prac-
tice, p. 534; T Cal Practice 586 et seq.)

The procedure is set forth in C.C.P. 683 as follows:

(1} A petition must be filed by one of suck parties in the court
in whkich the notion is pending or from which the writ issued, within
15 days after delivery of the claim to the officer. (See Ballagh v.
Williams (1942} 50 C.A.2d 303, 122 P.24 919 [time held jurisdictional} ;
for form of petition, see C.E.B, Rem. Unsee. Cred., p. 270; C.E.B,,
Debt Collection Practice, p. 535; 7 Cal Practice 589; 9 Am Jur. P.P.
Forms {Rev. ed.) 502.}

{2) The hearing must be had within 20 days from Sling of the
petition, unless continued by the court for good cause. Notics of
hearing (10 days) must be given to the officer, creditor, and third party
claimant, or their attorneys (except to the party filing the petition).
The notice must specify that the hearing is to determine title. (See
Rubin v. Barasch (1968) 275 C.A.2d 835, 837, 80 C.R. 337 [no notice
to debtor reqmred] )

Prior to 1961 there was some reason fo believe that a third party
claimant, by dismissing his petition on the eleventh day, could defeat
the plaintiff's right to a hearing (hkearing must be had within 20
days, and on 10 days’ notice). A 1961 amendnient protected the plain.
tiff by the following added provision: “Whenever the petition for
such hearing is filed by the third party claimant, or by any one or
more joint third party elaimanis, neither such petition nor proceed-
ings pursuant thereto may be dismissed without consent of the plaintiff
or the person in whose favoer the writ rans.”

{3} The claim is filed with the eourt and constitules the pTendmg
of the third party claimant, subjest to the court’s power to permit
amendmen{. It is deemed controverted by the ereditor.

(4) “Nothing hercin contained shall be construed to deprive any-
body of the right to a jury triel in any case where, hy the Constitution,
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such right is given, but a jury trial shall he wmved in any such case
in like manner as in the trial of an actior,” [See 8 So. Cal, L. Rev. 349.)

(5) The claimant has the hurden of proof. (Sce Reverly Hills T.
& L. v. Western D. efe. Co. (1961) 190 C.A.24 298, 302, 12 C.R. 107;
14 Hastings L.J. 63.) ' A

These provisions require ample motice and hearing, and fully
comply with the constitutional requirement of procedural dyg process.
(McCoy v. Justice’s Court (1937} 23 C.AZd 59, 10t, 71 P2d 1115.)
But a summary decision without allowing the third party claimant an
opportunity to present his case is a probable denial of due i)‘ 0gess
and clearly reversible error. (Nat. Auto. Ins. Co. v, Fraties {1941)
46 C.A2d 481, 115 P.2d 997 [tria} judge, outraged at what he thought
was a frandulent transfer, denied claim after listening only to cred’iﬁq
and debtor]: Johnston v. Cunningham (1970) 12 C.A.3d 123, 128,'80
C.R" 487 [after levying officer had wrongfully released attachment o
(supra, §106), judge entered order “allowing” third party claim with-"
out taking or considering evidence of title].) i

As pointed out above, the judgment debtor is meither a party to
the proceedings rior entitled to notice. (Rubin v, Baresch, supra.)
But he may have a sufficient interest to support infervention. Thus,
in Rubim v. Barasch, supra, Rubin sued Mr. B for $50,000 due on his
promiseory note, joining Mra. B and others on & theory of conspiracy
to oonceal Mr. B's assets. Rubin attached 5 bank accounts in the names
of Mr. and Mrs. B. He then dismissed Mrs. B and obtained summary
judgment against Mr. B. Before the Rubin action, however, Mr. B
saed for divorce and Mrs. B eross-complained ; and before summary
judgment Mrs. B filed a third party claim for half the attached funde
as her separate property. The judge found in her favor, and the
third party judgment directed that half be distributed to her and that
Rubin’s attachment or any future writ of execution would be valid
only as to one half. Mr. B, having received no notice of the third
party claim or hearing, moved for a new trial or modification, on the
ground that the funds were community property and title was in
issue- in the divorce action. On denial of Lis motion he appesled.
Held, order reversed. {a) Since the debtor is not entitled to notice
the judgment is not res judicate as between him and the creditor or
third party claimant, (b} Nevertheless, Mr. B had a right to inter-
vene in proceedings in which a judgment purported to run against
him, (275 C.A.2d 838.) Hence his motion for new trial should have
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| been granted and the judgment modified to eliminate any reference
" to the adjudication of claims between Mr, and Mze. B,

(dd) [§108} Judgment and Incidestal
Orderna,

C.C.P. 689 provides for judgmént following the hearing, and for
various kinds of orders pending the hearing or in the judgment.

(1) No findings are required; the court, at the conelusion of the
hearing, renders a “judgment determining ths title o the property in
question, which shall be conclusive as to the right of the plainiiff, or
other person in whose favor the writ runs, to have said property levied
upon, taken, or held, by the officer and to subject said property to
payment or other satisfaction of his judgment” (C.CP. 68%; nes

' C.E.B., Civ. Proc. During Trisl, p. 581; C.E.B,, Civ. Proa Forms, p.
389; C.E.B., Debt Collection Practioe, p. 587; 7 Cal Praoctios 607; @
) AmJur. P.P, Forms (Rev. od.) 904.) '

(2) Tha succeseful party, claimant or ereditor, is entitled to costs,

" (Bee Enchowge Nat. Bank v. Ransom (1943) 53 C.A.2d 544, 136 P2d

. 620 [claimant]); Maguire ©. Corbet? (1953) 119 C.A.2d 244, 352, 9
P.2d 507 [ereditor; “Turn about is fair play”].) _

(3) During the proceedinga the court may make an order staying
the execution sale or forbidding transfer or other disposition of the
‘property, and may require a bond as a condition of the order. (Bes

O’Brien v. Thomae (1937) 21 C.A.2d Sapp. 765, 65 P.2d 1370; 7 Cal
Practice 590.) And it may also order the sale of perishable property -
and direet disposition of the proceeds. (See 9 Am.Jur. P.P. Forms

" (Rev. ed.) 906.) Such orders may be modified or vactted “upon
such terms as may be just” at any time prior to termination of the
proceedings. (C.C.P. 689.)

(4) In the judgment the court “may make all proper orders for
the disposition of such property or the proceeds thereof.” (C.C.P.
689.)

Under the former law, if no undertaking wugl filed, & hearing was
considered futile and could not be compelled. (See Duncan v. Superior

. Court {1930) 104 C.A. 218, 221, 285 P. 732; of. Citrug Pack. Co. v.
- Mumicipal Court (1934) 137 C.A. 337, 50 .24 534.) Now the hearing

meay be had although no undertaiing was filed (see suprs, §107). And,
if the creditor is succeseful but the property was previously released
for failure to furnish an undertaking, the officer must reteke the
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property, either on the original w r1t or, if it was returned, on an alias
writ. (C.C.P. 684.)

(o0) [§109] Review.

It has been held that the statutory scheme ordinarily precludes
a motion for new trial. (See Wilson v. Dunbar (1939) 36 C.A.2d 144,
97 P.2d 263; Attack on Judgment in Trial Court, §22; cf. Rubin v.
Barasch {(1969) 276 C.A.2d 835, 80 C.R. 337, supra, §107 [judgment
debtor, not a pariy to proceeding, mey seek intervention by motion
- for new trial].)

The appropriate method of review is an appeai from the judgment
determining title. (C.C.P. 689.) (As to stay pending appeal, see
Pulton v, Webb (1837) 9 C.2d 726, 72 P.2d 744 ; Jensen v. Hugh Evans
& Co. (1939) 13 C.2d 401, 90 P.2d 72; O’Brtfm t. Thomas (1937) 21
(.A.2d Bupp. 765, 85 P.24 1370; Appeal, §178.)

(¢}  Olaim of Conditional Beller or Ohattel
M

o (1) [§110] Nature and Bcope of Procesding.
{s) In Gemeral. Personal property in the possession of the

debtor, though subject to a chattel mortgage or the reserved title of & '-,

- aqnditional seller, may nevertheless be reached by execution. (U.C.C.
9811; C.C.P. 689% [“notwithstanding any provision in the agreement

- ‘or ‘morigage for default or forfeiture in case of levy or change of !

) poumlim-"] } I no demand for claim is served on the conditional
- geller or mortgagee (infra, §111), his rights are not affected when the ¢

property. is #old on execution; the purchaser at the sale aoquires only -
the debtor's interest in the property (see infra, §116).

‘However, C.C.P. 689b ostabliches & special third party elaim -

't

"é

procedurs {infra, §111 et seq.) which allows the conditional seller or

mortsam to assert his claim prior to the sale. The statute, like that *

governing ordinary third party claims (supra, §104 et seq.), has been

coatinuounsly revised, and the older cases must be read with cantion. |
{Nee, dealing with statute prior to 1953, Casady v. Pry (1931) 115
 C.A. Bupp. 771, 6 P.2d 1019; Kuekn v. Don Carlos (1938} 5 C.A.2d 25, -

41 P.2d 583; Missouri State Life Ins. Co. v. Gillette (1932) 215 C. 709,

718, 12 P.Bd 955; Mercantile Acc. Corp. v. Pioneer Credit Ind. Co.

é

(1938) 124 C.A. 593, 596, 12 P.2d 988; Security Nat. Bank v. Sartori '

(1939) 34 C.A.2d 408, 411, 93 P.2d 863; 21 Cal. L. Rev, 51.)
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(b) Registered Vehicle or Vessel: Notice of Levy. Ordinarily
1o notice of levy need be given & mortgagee or conditional seller, But
it the property is a “vehicle or vessel required to be registered with
the Department of Motor Vehicles,” ihe levying officer must “forthwith
determine” from the department the name and address of the legal
owner, and notify any such legal owrer {who is not also the registered
owner) of the levy by registerpd or certified mail or personal service.
(C.C.P. 689b(1); as to meaning of “legal owner,” see Veh.C. 370; 1
Summary, Sales, §50; 1 Summory, Security Transactions s Personal
Property, §50; on registration of vessels with Department of Motor
Vehicles, see -Veh.C. 9850 et seq.} S '

(2) Procedure. ‘
(aa} [§111] Verified Olaim by Saller or
Mozrtgages. :

(1} Form and Contests. The seller or mortgages may file a
verified claim and copy with the levying officer. This must econtain
up detailed statement of the sales contract or mortgage and the total
amount of sums dus or to accrue to him under the contraet or mort-
gage, above set-offs, with interest to date of tender.,” It must also
give the seiler's or mortgagee's address for mailed service of notice.
{C.C.P. 689b(2); see C.E.B., Rem. Unseo. Cred,, p. 276; C.EB., Debt
Collection Practice, p. 540; 7 Cal Practice 357; on officer’s right to
demand and exact payment or undertaking despite defeot in elaim,
aee infra, §112; on third party claim under C.C.P. 689, see supre, §105.)

(2) Creditor’s Demand for Claim. Although the mortgagee or
conditional seller is not required to file a olaim (see supra, §110), the
judgment creditor can compel him to do so or forgo his interest in
the property. Under C.C.P. 689h(8), the creditor may instruct the
levying officer to personally serve the seller or mortgagee with &
written demand for » claim. If the seller or mortgagee faila to file his
claim within 30 days thereafter, the property may be sold on exeontion
“free of all liens or elaims of the seller sr mortgagee.” (Ses C.E.B,
Rem.. Unaee. Cred., pp. 2716, 278: C.E.B., Debt Collection Practice,
pp. 541, 543; 7 Cal Practice 336; or fees for service of demand and
mileage, see (Jovt.C. 26723, 26746.) _ -
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(bb)} [8$112] Payment or Undertaking by
Plaintiff.

The plaintift creditor may resist the third party claim either by
chalienging the validity of the sale contract or mortgage and bonding
against it-or by admitting its validity and paving the amennt of the
claimed debt and interest. (C.C.P. 689b; see CU.E.B, Rem. Unsec
Cred., p. 278 et seq.: C.E.B,, Deht Collection Practice, p, 543 ef seq.)

(1) Pemand by Officer. The levying officer, within 5 days after
receipt of the claim, must make a demand (with copy of the claim} on
the plaimdiff or his attorney, by registered mail, for either payment
of the amount due, or an undertaking to indemnify the seller or mort-
gagee for the taking of the property. (C.C.P. 689b(3); see C.E.B,
Rem. Ungee. Cred., p. 278.} The officer may make the demand and
exact the payment (or undertaking) “notwithstanding any defeet, in-
formality or insufficiency of the verified claim delivered to him.”
{C.C.P. 689b(2); on similar provisicn in (.(.P. 689, see supra, §106.)

(2) Payment by Plointiff.” () Within 5 days after receipt of the
demand the plaintiff must deposit with the officer the amount of the
debt and interest, or deliver the undertaking. (C.C.P. 683b(4).} (b}
Within 5§ days after receipt of the deposit {with reasonable additional
time for check to clear) the officer must pay or tender it to the seller
or mortgagee. {C.C.P. 639b(5).) (c) If the tender iz accepted the
interest of the seller or mortgagee passes to the plaintiff. (C.C.P.
689b(6).) (d) If the tender is refused the money is deposited with
the sounty tressurer for the seller or mortgagee, (C.C.P. 689b(7).)

(3) Mment and Underiaking by Plaintiff. Instead of paying,
the plaintiff creditor may present to the officer, within the 5-day period
allowed for payment, a verified staiement that the sales contract or.
mortgage *is void or invalid for the reasons specified therein.” (C.C.P.
6395h(92); mee C.E.B,, Debt Collection Practice, p. 544; 7 Cal Practice
855.) He must also deliver an undertaking in double the amount of -
the indebtedness claimed hy the seiler or mortgagee or double the
value of the property (as the cfficer may determine and require). The
nndertaking is made to the seller or mortgagee, to indemnify him for
the taking againet loss, liability, damages, costs and counsel fees.
Exceptiona to the sureties are taken in the same manner as on an
attachment bond. (C.C.P. 689b(9); see Provisional Remefics, §3.)

If the undertaking is given, the officer may take, retain or sell the
property in accordance with the statute, without Hability in damages
to the third party claimant. (C.C.P. 683b(9).)
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(4) Release of Property Where No Poyment or Undertaking. If

- the plaintiff fuils to pay or give the undertaking within § days after

receipt of the officer's demand, the officer must release the property.
(C.C.P. 689hb(4); Stoekr v. Superior Court {1943) B7 C.A.2d 850, 197
P.2d 779; see C.C.P. 689.5 [if defendant carnot be found property may
be returned to seller or mortgagee].)

(5) Sale of Property. After the plaintiff makes or gives the
required payment, deposit or undertaking, or if no claim is filed within
30 days after a demand for o cloim has been served on the selier or
mortgagee (see supra, §111}, the property is soid on execution in the
usual menner, “free of all liens or claime of the seller or mortgagee.”
{C.C.P. 689h{8).)

(6) dlocation of Proceeds:of Sale. When the property is sold
the officer must apply the proceeds of the sale as follows: (1) repay-
ment, with interest, of the sum ﬂaid to or deposited for the seller or
mortgagee; {2) distribution of the balance, if auy, in manner of
proceeds of an ordinary execufion sale. (C.C.P. 68%¢.)

(co).” [§1181 Hearing, Judgment and
' Review.

Delivery of the claim by the seller or mortgagee entitles the
claimant or the. plaintiff to & hearing to determine the validity of the
anles coutraet or chattel morigage, regardless of whether an undertak-
ing is given. The hearing may be had in the court in which the action
is pending or the court which issued the writ. The hearing, judgment,
and power to make incidental orders follov' the procedure under C.CPr.
689 (supra, §§107,.108). {(C.C.P. 6890(10).) And if the plaintiff is
snccessful but the property was previously released for iack of an
undertaking or payment, the officer must retake the property on the
original or an alins writ. (C.C.P. 689b(10); of. C.C.P’. 683, supra, §108.)

The judgment is zppealable cither as an order after 4nal judgment
or gs 8 final judgment in a specinl proceeding.  (See Appeal, §55.}
The statement in C.C.P. 689b that {he judyment “shall he conclusive
between the claimant and the plaintiff” means oaly that it will be res
judicata in any new procecdmng. (Embree Uranium Co. v. Idebel
(1059) 169 (LA.2d 256, 337 P24 159.)

The faiinre of the parties o scek a bearing to determine titl¥ does
not affect the liability of suretics on the plaintifi’s undertaking. This
point of first inpression was decided n Com wercse! Credit Plan o
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Glomez (1968) 276 C.A 2d mupp %31, 20 C.R. 534, A sued 1 and
attached his autemobile. * Credit, legal ewner by virtue of its loan,
filed a third party elain. A gave the undertsking ander C.C.1. 6R95(9),
hut failed to accompany it witl the regaired verified statement {supra,
§112). Neither purty asked for a beuring, o the sherifl wold the car.
On H's hankruptey € Credit browght this action agaiust the sureties
on A's underfrking. Defendant subeties contended that the third purty
claimant’s failure to seek a Lenrig to determine the issar of title dis-
charged the suretics. fleid, the sureties were uol discharged. The
eourt poinled out that the ereditor (A} ecould himself have sought a
hearing.

(d) [§114] Undertsking To Release Property.

C.C.P. 710b et seq. establish the following provedure by which a
third party who claims ownership of personal property levied upon
under execution may give an undertaking to secure its release:

1) File an undertaking {serving a copy on the judgmeut creditor)
in the court in which the exceution issued, in double the value of the
property (hut not more than deuble the ameunt for whiel execntion
was levied). The condition is that, if the property is finally adjudged
to belong to the debtor, the third party will pay the judgment creditor.
(C.C.P. T10c, T11; see {1 KB, Rem. Unsee, Cred., p. 273, O.K.B., Debt
Collection Practice, p. 538; 7 Cal Practice 583; 9 Am.Jur. P.P. Farms
(Rev. ed.}) 911.) f _

{2) The judgment ereditor may chject to the undertaking, and
there may be a hearing to justify surcties (CLC.P. 7118, 712, 713)
or to determline the value of the property {(".C.P, 7121). If the
undertaking is disapproved, a new one may be given. (C.CLE. T12.)

(3} The undertaking becoines effeetive 10 days after serviee of the
copy op the judgment creditor, or, if ohjected to, when a sufficient
undertaking is given. (C.C.P. 71313

Although this proceeding and the third party clain: statute (supra,
§104) serve different purposes, they may in some instances opernte
together. Under C.C.P. 689 the third party may preveut a sale merely
by filing his claim, unless the creditor gives an undertaking. 1f the
ereditor gives the undertaking under C.(LP. 689 in favor af the third
party elatinant, the officer will hold the preperty. To ohtain its release
the third party must give an undertaking uwnder C.CP. 7101 et seq.,
in favor of the credifor, which providex for ditimate pavment of his
judgnent,
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(¢) [81161 Actions by Third Party.

In rddition to {he special proceedings of third party elaim and
undertaking to protect his interest in personsl property (supra,
§§104, 110, 114), the third party may protect his interests or recover
damages for invasion thereof, in several types of actions:

(1) Action To Quiet Title, Since the third party claim statute
does not apply to ceal property {see supra, §104}, the ordinary remedy
where real property is wrongfully sold is an action to quiet title
against the purchaser at the exeoution sale. (First Nat., Bank .
Kinslow (1937) 8 C.2d 339, 345, 65 P.2d 796 see Pleading, §522 et seq.)

(2) Action To Enjoin Sale. 1f the sale of real property would
cast a cloud on the owner’s title he is not limited to sunit against the
purchaser, but may enjoin the sale. This is the case, e.g., where the
third party is the granice of the judgment debtor. Since their titles
are derived from a common source, sale on execution against his
grantor clouds his title. (EBinstein v. Bank of California (1902) 137 C.
47, 69 Ps 616; Austin v. Union Paving ete. Co. (1906) 4 C.A. 610, 88
P. 731.) '

(3) Action for Specific Recovery of Personal Property. The
summary remedy under the third party claim statute doea not pre-
clude the conventional action for specifie recovery (replevin} against
the creditor and lavying officer. (See Taylor v. Bernheim (1922) 58
(LA. 404, 408, 209 P. 55; Pleading, 8554 et seq.}

{4) dction for Damages for Conversion. A levying officer and the
sureties on his official bond may be liable in damages to the third party
for wrongfully selling the property. (See, for earlier law, Missouri
State Life Ins. Co. v. filletie (1932) 215 C. 709, 713, 12 P.2d 955;
Carpenter v. Devitt (1942) 48 (.A4.2d 473, 199 P.2d 79; cf. HcCaffey
Canning Co. v, Hank of America (1930) 10§ (LA, 415, 420, 294 P. 45.)
However, the officer’s situation has been greatiy improved by the
revised third party claiin sfatutes:

(1) If no third party claim is filed, “Such officer shall not be liable
for damages to sny such third person for the taking, keeping or sale
of such property. . . .7 {C.O.Z 689.)

(b} If a elaim is filed and an undertaking is given by the plaintiff,
that urndertaking in favor of the third party is a complete protection,
siven in licu of any right of action against the officer for cgnv¢=1‘sioll.
The thivd purty’s remedy is solely against the ¢reditor and the sureties
on the undertaking. (Cory v. Cooper (1931) 117 C.A, 485, 4 P.2d 581;
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CLC.P. 689 {“nor, in any event, siall such officer be liable for the
holding, release or other diaposition of such preperty in accordanece

with the provisions of this seetion”1.}
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EXHIBIT IV

(§§ 710b-713=1/2)

§ T10b DEERING'S CIVIL PROCL DURL 270

§ 710b. [Undertsking by third party claimant.] Where personal property levied upon
under execution 1o satisfy a judgment for the payment of money is claimed, in whele or in
part, by a persos, corporation, partnership ot association, other than the judgment debtor,
such claimant may give an undertaking as herein provided, which undertaking shall release
the personal property in the undertaking described from the lien and levy of such cxecution.
(1903 ch 92 § 1 as § 7I0; amended and repambered § 7106 1933 ch 744 § 137; 1905 ch 1974
§1.] Caf Jur 2d Exec § 134; Cal Practice §8 56310, Se:311; Witkin Procedure 2d pp 5469,
3470, 3472. :

§ 710c. [Undertaking: ¥orm asd contents.] Such undertaking, with Lwo suretics, shall bhe
gxeculed by the person, corporation, partpership or association, cleiming in whole or in part,
the property upon which exccution is levied in double the estimated value of the property
claimed by the person, corporation, parinership or ansociation; provided. in no st nced such
underiaking be for a greater sum than douhle the amount for which the execution is levied;
and where the estimated value of the property so claimed by the person, corporation,
purtnership or sssociation is less than the sum for which siich exccution is levied, such
estimated value shall be stated in the undertaking. Said undertaking shall be conditioned that
if the property claimed by the person, corporation, parinership of association is fnally
adjudged to be the property of the judgment debtor, said person, corporation, partnership oF
association will pay of said judgment upon which execution has issued a sum equal lo the
value, as estimated in ssid undertaking, of said property claimed by said person, corporation,
partnership or association, and said property claimed shall be described in said undertaking.
[1903 ch 92 §2 a5 § 710%%2; amended and renumbered 1933 ch 744 § 138.] Caf Jur 2 Exec
§ 134; Cal Practice §§ $6:307. 56:310, 55:311; Witkin Procedure 2d pp 3480, 3501

§ 711, {Undertaking: Filing and service.} Said underiaking shail be filed in the action in
the court in which said execution issued, and a copy thercol served upon ihe judgment
ereditor or his attorney in said action. {1903 ch 92 § 3; 1963 ch 1923 § 1.] Cal Jur 2d Excc
§ 134; Cal Practice § 56:310; Witkin Procedure 2d p 3480,

§ 7t1ls. [Objections to undertsidng: Time for, and huow made,j Within ton days after the
service of the copy of undertaking, the judgment creditar may object to such undertaking on
the ground of inability of the sureties, or either of inem, to pay the sum for which they
become bound in said undertaking, and upon the ground that the estimated vaine of property
therein is less than the market value of the property claimed. Such objection to the
undertaking shall be made in writing, specifying the ground or groonds of objection, and if
the objection is made to the undertaking that the estimated value therein is less than the
market value of the property claimed. Stch objection shall spectfy the judgment creditor's
estimate of the markel value of the property claimed. Such written objection shall be served
upon the person, partrership, corparation or association giving such undertaking und claiming
the property therein descriped. [1903 ch 92 §4.] Ca/ Jur 2d Exec § 1.34; Cal Practice § 56:310;
Witkin Procedure 2d p 3450.
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- associstion giving the undertaking shall move the court in which the exscution isssed, upon
*  ten days' notice o the judgment creditor, to estimate the market - '

of
‘may be required to attend and testify, and evidence be produced in the

i § 712. . {Jumtification of sureties.] When the sureties, or either of them, uéobjected'm.tﬁf

-

sgrdyorwmiesmobjeudmshsﬂjm&fybafomthemunanofwhichwcheuwﬁm'

“issued, upon ten days’ notice of the time when they will so justify being given to the judgment
. creditor or his attorney. Upon the hearing and examination into the sufficiency of a surety,

witnesmmaybemq!ﬂredmmenduﬂwidmmny_bepmmdlanqmmduqedinm

the provisions of this section the same objection (o the sureties may be made, and the same
proceedings had as in case of the first \
744 § 138a.] Cal Jur 2d Exec § 134; Cul Practice § 56:310: thhmedum!fdp.!m 1

§ T12%4. [Ohjoction to wotimated value of claimed: Procesdings
vaiwe: New undertaking.] When objection is made to the undertaking upon the ground that
the estimated value of the. property claimed, as stated in the undertaking, is less than the
market value of the property claimed, the person, corporation, partnership or association may
accept the cstimated value stated by the judgment creditor i said objection, and a new

estimated value, and no objection shall thereafter be made upon that ground; if the judgment |
creditor’s estimate of the market valoe is not accepted, the persoa, corporation, partnership or

value of the propesty
claimed and described in the undertaking, and upon the hearing of such motion witnesses
Same manner & in
trial of citi] sctions. Upon the hearing of such motion, the court shall cstimate the market
value of the property describad in the undertaking, and if the estimated value made by the
court exceeds the estimated value 3a stated in the ondertaking, & new undertaking shall be
filed and served, with the market value determined by the court stated therein a3 the
estimated value. [1903 ch 92 § 6] o Praciice § 36:310; Witkin Procedure 2d p 3480,

§713, [Justiicstion of sureties.) The suretics shall justify on the undertaking as
by section one thousand und Afty-seven of the Code of Civil Procedure. [1903 ¢k 92 § 7.}
Jur 2d Exec § 134; Cul Practice § 36:310; Witkin Procedure 2d p 3480,
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> undertaking may be at once filed with the judgment creditéi™s estimate stated therein as the’ ;




